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NATURE OF APPEAL.

This appeal presents the question of whether the stat-

ute of Hmitations has run against plaintiff in two causes

of action for fraud, both of which are set forth in one com-

plaint. The actions were commenced on April 26. 1933,

and the question arises as to whether plaintiff had know-

ledge of defendant's fraud for a period of more than two

years prior thereto. The statutes in question are Sections

1-201, 1-206 Oregon Laws, 1930:

"1-201. Actions as law shall only be commenced
within the periods prescribed in this title, after the

cause of action shall have accrued

"1-206. Within two years,— ( 1 ) An action for assault,

battery, false imprisonment, for criminal conver-

sation, or for any injury to the person or rights of

another, not arising on contract, and not herein es-

pecially enumerated ; provided, that in an action at

law based upon fraud or deceit, the limitation shall

be deemed to commence only from the discovery of

the fraud or deceit."

The court below directed a verdict against J. VV. Feak

in two causes of action brought by P^ak as plaintiff against

Marion Steam Shovel Company, defendant, which actions

were based on a continuing fraud and misrepresentation,

as to the title and ownership of a large excavation shovel.

Active concealment of fraud by repeated false reassurances

is alleged.
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NATURE OF ISSUES.

The complaint alleges two causes of action for fraud.

Feak seeks by his first cause of action to recover for loss

of value of a gas-electric shovel in the sum of $15,391.80,

plus the sum of $6500.00 representing actual amount of

rental paid to true owner because of failure of title relied

on by Feak, and the sum of $1880,00 representing certain

betterments and improvements placed on said shovel. It

is sought by the second cause of action to recover the sum of

$3,766.14 paid by Feak to Marion Steam Shovel Company

in reliance upon title to said shovel and in reliance upon a

mortgage on said shovel procured from one R. W. Shaffer

by Marion Steam Shovel Company (against whom it had

I an uncollectible account) and which mortgage was deliv-

; ered by Marion Steam Shovel Company to Feak in order

I to collect said sum of $3766.14 from Feak, which sum it

I falsely claimed was due it from Shaffer. It was also

^ sought to be recovered in this second cause of action the sum

of $856.00, representing expenses incurred for attorney

ffees in trying to maintain title to said shovel. The com-

^ plaint sets out that Marion Steam Shovel Company falsely

rrepresented to Feak and his assignors that the title of said

> shovel was in Shaffer when in fact it had sold and conveyed

title to it to one Schell. It is alleged that the first rep-

resentations were made during the latter part of December,

11929, and the first part of January, 1930, and that in Jan-
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uary, 1930, Feak and his partner, H. R. Lohrer, acted upon
|

said representations and in reliance thereon entered into a

partnership arrangement with Shaffer. The Marion Steam

Shovel Company was anxious to have Shaffer induce Feak

& Lohrer to furnish him (Shaffer) financial backing and

Shaffer was represented and held out by the Marion Steam ']

Shovel Company to be an experienced and competent road

building contractor and the owner of said shovel and i

other road-building equipment. Feak and Lohrer were in-

experienced in road-building work. The partnership ar-

rangement entered into by these three parties was for the

performance of a state highway grading job, the contract

.

price of which was approximately $175,000. The job i

was known as the Ochoco job and was located in a remote,

mountainous section of the State of Oregon. The part-

nership arrangement was for this particular job only and

Shaffer put up and furnished the use of said shovel and
\

other equipment as part of his contribution to the partner- i

ship and was to have charge of the actual operations on the

job; Shaffer was to have one-third of the profits, if any, i

or if there was a loss he was to stand one-third of it, and

.

said shovel and other equipment in the event of loss would

be sold and the proceeds in so far as necessary used to

cover Shaffer's one-third share of such loss. Feak

and Lohrer, as their contribution to the partnership,

put up equipment, included in which was a similar shovel

sold to them by the Marion Steam Shovel Company im-



mediately after the partnership with Shaffer was effected.

They also furnished cash and financial backing and secured

a surety bond guaranteeing completion of the contract and

payment of labor and material bills. Shaffer's shovel was

set up as an asset of the partnership in its financial state-

ment for bond.

The complaint sets forth that in March, 1930, Feak

acted azid relied upon further representations made by the

Marion Steam Shovel Company that Shaffer owned said

shovel, but it, the Marion Steam Shovel Company, had

been mistaken as to Shaffer's full ownership, stating there

was a balance of $3766.14 which Shaffer still owed the

Marion Steam Shovel Company on the purchase price.

The Marion Steam Shovel Company explained that this

balance had been overlooked through honest mistake when

the original representations of full ownership were made.

The Marion Steam Shovel Company, it is alleged, induced

Feak to pay to it the sum of $3766.1-4, representing the

amount which it claimed was due from Shaffer, and at the

itime Feak paid this sum the Marion Steam Shovel Com-

ipany executed a bill of sale on said shovel contain-

ring a warranty of title running to Shaffer and de-

iiivered this bill of sale to Feak, together with a mort-

;^age on said shovel running from Shaffer to P^eak,

vhich mortgage the Marion Steam Shovel Company had

procured from Shaffer although having knowledge at the

iiime that Schell owned the shovel and not Shaffer.



The complaint sets forth that during the summer of
I

1930, namely, during July and October, that claims for

rental on said Shaffer shovel were made by and on behalf

of one S. S. Schell. These were at about monthly inter-

vals and Feak, upon hearing of Schell's purported claim

for rental, went to the Marion Steam Shovel Company
j

i

and inquired as to what possible right Schell could have to
j

claun rent for this shovel, and it is alleged the Marion Steam i

Shovel Company stated to Feak in substance that Schell

and Shaffer at one time had been partners in road building •

work and stated further that Schell could have no valid;

claim for rental for use of the shovel; that Feak heldj

the bill of sale to the shovel and that any claim being!

made by Schell was at most nothing more than an'

underhanded attempt to collect rental on behalf of'

Shaffer (Shaffer had at an earlier date some two or'

three months before, absconded and left the job and;

had left behind him thousands of dollars of bills
i

incurred on prior road building jobs). The complaint'

sets forth that in November, 1930 it came to the attention

of the Feak Construction Company that Schell filed a claim

for rental with the State Highway Department of the State'

of Oregon and that defendant company again through its

District Manager H. L. Niles, reassured Feak that Schell

had no valid claim to the shovel and that he was simply

trying to recover something for the absent Shaffer, The

complaint shows that during the latter part of December,i
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'

1930 Schell commenced a replevin action seeking to get

possession of said Shaffer shovel. Said replevin action

never reached trial nor did Schell obtain possession of the

shovel thereby. The complaint sets forth that Feak, through

his attorney, made written request to the Marion Steam

Shovel Company under date of January 28, 1931, for in-

formation as to any possible claim that Schell might have

to this shovel, and that on February 6, 1931 the Marion

Steam Shovel Company, in a letter written by its attorneys

to Feak's attorney, stated, "From our investigation we

know of no claim which Mr. Schell has against the shovel

involved * * *." The complaint sets forth that Feak rehed

on these various continuing representations and was lulled

into a false security thereby. The complaint sets out that

the said mortgage which the Marion Steam Shovel Com-

pany had procured from Shaffer and delivered to Feak

was sought to be foreclosed. This foreclosure suit was

commenced by Feak's attorney on December 27th, 1930

and was tried the latter part of August, 1931, during which

trial for the first time Feak discovered that Schell held title

to this shovel from the Marion Steam Shovel Company,

and the court held that Schell was the owner of the shovel

through paramount title to the one Feak relied on, and

aeld this title from the same Marion Steam Shovel Com-
pany.

Defendant in its answer set up a general denial as far

IS the fraudulent representations were concerned, and as



an affirmative defense pleaded the statute of limitations

as a bar to plaintiff's right to recover. This defense was

interposed in both causes of action. A jury trial was had.

After both parties had put in their respective evidence and

closed their case, defendant Marion Steam Shovel Com-

pany moved for a directed verdict on the principal ground

that the statute of limitations was a bar to plaintiff's right

to recover in each of his actions, and the court granted

defendant's motion for a directed verdict on the sole ground
'

that the statute of limitations had rmi against said actions,

Feak's contention and theory of his pleadings has beenj

that the fraud was not discovered until the trial of the fore-

closure suit on August 24, 1931, at which time Feak lost

possession of the shovel and discovered for the first time

that Schell was the owner of the shovel under title from the

Marion Steam Shovel Company. The court took the view

that the plaintiff had knowledge of facts which would have

put a reasonably prudent person upon inquiry of fraud

and that plaintiff was not justified in relying on contiiming

misrepresentations of the Marion Steam Shovel Company.

The jury, at the direction of the court, signed a verdict in

favor of defendant Marion Steam Shovel Company and a

judgment was entered thereon.

Feak's original complaint herein was filed and his ac-

tions commenced on April 26, 1933, both of which actions

were dismissed by order of the lower court on May 22, 1934. i

The dismissal was on motion of defendant for an involun-l



tary non-suit and was based on the sole ground that the

statute of limitations had run against the actions and Feak

was charged, as a matter of law, with knowledge of the

fraud for a period of more than two years prior to April

26, 1933. These two actions were again filed and recom-

menced on February 5, 193.5, being within one year from

the date on which the order of dismissal was entered and

being in accordance with statutory provision allowing such

actions to be recommenced within a year from the date of

dismissal.

Section 1-219, Oregon Code of La\vs, 1930, provides:

"If an action shall be commenced within the time
prescribed therefor and such action be dismissed upon
the trial thereof, or upon appeal, after the time limited

for bringing a new action, the plaintiff, or if he die and
any cause of action in his favor survives, his heirs or

personal representatives, may commence a new action

upon such cause of action within one year after such
dismissal or reversal on appeal; provided, however,
that all defenses that would have been available against

such action, if brought within the time limited for the

bringing of such action, shall be available against said

new action when brought under this provision."

^ There was no dispute during trial as to this statute al-

ilowing these actions to be conmienced again within a year

from the date of their dismissal, and it was fully recognized
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that time against plaintiff on these two causes of action,

stopped running on April 26, 1933 under the statute of

limitations and under this last quoted statute. The court

in considering defendant's motion for a directed verdict,

considered the matter solely from the standpoint of whether

Feak was charged with knowledge of the fraud for a period

of more than two years prior to April 26. 1933.

STATEMENT OF FACTS.

The Marion Steam Shovel Company is an Ohio cor-

poration, engaged in the business of manufacturing and

selling large excavation shovels and repair parts. Said

company operated a branch office in the City of Portland,

Oregon, as well as one in the City of Seattle, Washington.

Mr. H. L. Niles was in charge of these offices as district

manager (Transcript of Record, 137). The Marion

Steam Shovel Company had a credit man by the name of

Home, whose office was in Seattle, Washington, and who

worked under the supervision and control of H. L. Niles,

as well as did the several other employees and salesmen,

one of the salesmen being Hugh F. Cox, who worked out

of the Portland office in the Oregon territory. Mr. Frank

Kluck. office man of the Marion Steam Shovel Company

at Portland, also did work for and took care of the books

of one R. W. Shaffer (T. 135, 171), a man who had been
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ill the road contracting business for some time, and with

whom the Marion Steam Shovel Company had carried on

extensive business relations.

During the latter part of 1929, Shaffer's account got

behind, and the Marion Steam Shovel Company took steps

to put Shaffer on a C.O.D. basis and stop extending credit

to him, and near that time his credit was cut off. He owed

the Marion Steam Shovel Company over $900. This was

an unsecured and uncollectible account in the latter part of

December, 1929 ( T. 150, 160 ) . A large part of the Marion

Steam Shovel Company's business is selling repair parts

for its shovels and it was anxious to help Shaffer secure

financial aid in order to collect this bad account and again

, sell repair parts to him (T. 150) . At the time Niles first

talked with Lohrer he knew that Shaffer had been figuring

with Feak and Lohrer (T. 147) ; the inference being that

.Niles had been consulting about it with Shaffer before-

ilhand. Feak had capital and good credit and the Marion
I

J Steam Shovel Company was endeavoring to help Shaffer

induce Feak and Lohrer to go into the road construction

il business with him (T.150). The onlv chance the Marion

^ Steam Shovel Company had of re-establishing its former

Ibusiness relationsliip with Shaffer depended on whether

^-Shaffer secured financial backing from someone.

In December of 1929, Shaffer called upon Feak, at

Ills office at the Richfield Oil Company in Tacoma, Wash-
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ington ( T. 50) . Feak was distributor for the Richfield Oil

Company in the Tacoma territory and also was a partner

with H. R. Lohrer in carrying on general construction

work. The partnership operated under the name of J. W.

Feak Construction Company and its business was chiefly

that of building oil warehouses and storage plants. Shaffer

stated to Feak that he was a road-building contractor and

that there were several good road contracts to be let in the

State of Oregon and proposed to Feak that Feak and his

partner, Lohrer, join forces with him and try to secure

some of the good contract work that was to be let. Shaffer

stated he \\as the owner of considerable road-building

equipment, the major item being a Marion gas-electric

shovel, which sho\'el he owned free and clear, and gave Feak

the Marion Steam Shovel Company as a reference, stating

he had bought this shovel from the Marion Steam Shovel

Company (T. 51). that the Marion Steam Shovel Com-

pany knew him well, that he had done business with that

company for a long time and it could vouch for his ability

as a contractor and for his integrity in his dealings, and

could confirm his ownership of the shovel and other equip-

ment. Shaffer suggested a partnership of equal thirds on

profits and losses from any job they might get. Shaffer

claimed his capital was all invested in his road-building

equipment, which equipment he would furnish the use of on

any job they might get and which equipment would go into

the proposed partnership as an asset and stand as securit}'
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for and be used in payment of his share of loss if any, and

that Feak and Lohrer, being in good financial standing,

could secure the necessary bonding credit and provide

working capital for carrying on the job, if they got one,

and furnish the use of such additional equipment over and

above Shaffer's as might be required.

Shaffer's books and records were kept by Frank Kluck,

office man of the Marion Steam Shovel Company at Port-

land ( T . 1 7 1 , 1 72 ) . Shaffer in referring Feak to the Mar-

ion Steam Shovel Company as a reference, did so under a

supposedly preconceived plan between these parties to

hoodwink Feak. Shaffer concealed at the time he talked

to Feak that he owed some $40,000 in bills from prior oper-

ations.

After talking with Shaffer inquiries were made by both

Lohrer and Feak at the Marion Steam Shovel Company's

1 office at Portland, and there, they were directed to talk

with Niles, the district manager (T. 172), which they did

and Niles affirmed Shaffer's representations (T. 51, 116).

Niles assured Lohrer and Feak that Shaffer had purchased

from the Marion Steam Shovel Company, a Marion gas-

E electric shovel, and that Shaffer had fully paid for said

>:shovel. Niles stated that Shaffer was the owner of thou-

jsands of dollars worth of other good road-building equip-

iment. Niles spoke very highly of Shaffer's ability and

praised his competencj' as a road contractor and stated that

all Shaffer needed was working capital and bonding credit
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in order to cany on successfully. Niles stated that Shaf-

fer's records were kept right there at the Marion Steam

Shovel Company's office and that he had first hand kno^\ -

ledge of Shaffer's affairs and knew just how Shaffer stood

( T. 51 ) and Niles, then and there, referred to and appeared

to look at Shaffer's records and assured Feak and I^ohrer

they had full knowledge of Shaffer's affairs and financial

condition and by these false representations and assurances

purposely dissuaded Feak and Lohrer from checking up

further on Shaffer through other sources than itself {'V.

71 ) . After these and similar representations by the Mar-

ion Steam Shovel Company through Niles—Feak, Lohrer

and Shaffer bid on a state highway job and were awarded

a contract therefor in the name of J. W. Feak Construction

Company (T. 52). The job consisted of about ten miles

of very iieavy grading work through mountainous coimtry

located in the central part of Oregon about one hundred

miles from Condon, the nearest railroad terminus. The

contract price was approximately $176,000. Shaffer took
|

active charge of the work at the job (T. 52) . Feak was car-

rying on his work in connection with his oil business at Ta-

coma, Washing-ton. Shaffer had his Marion gas-electric

shovel shipped to the job, as well as some other items of

equipment. Shaffer had the name "J. W. Feak Construc-

tion Co." painted on the shovel.

The scheme worked out very much to the advantage of

the Marion Steam Shovel Company. It enabled the Mar-
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ion Steam Shovel Company immediately thereafter to sell

a used shovel to Feak and Lohrer for the sum of $1.'5,-

391.80, and later on after further misrepresentations to

collect from Feak the sum of $3,766.14, which it claimed

Shaffer owed on his shovel. It enabled it to start selling

repair parts for the Shaffer shovel again as well as for the

shovel sold to P^ak and Lohrer { T. 68) . This shovel num-

ber 2 which the Marion Steam Shovel Company succeeded

in selling to Feak and Lohrer was sold to them on January

27th, 1930, and just shortly after their partnership ar-

rangement with Shaffer was effected (T. 53). Terms of

sale were part cash and the balance in monthly installments

of around $800.00 a month.

P The job got under way the latter part of January, 1930,

and from that time on until about October 1, 1930 very

active business transactions were being carried on between

the Marion Steam Shovel Company and the Feak Con-

struction Company. In addition to the installment pay-

ments on shovel number 2, numerous repair parts were

being purchased by the Feak Construction Company and

i its account with the Marion Steam Shovel Company over

tthis period ran into thousands of dollars (T. 68). Ship-

ments of parts and similar transactions were being carried

I on continuously and there was a steady stream of transac-

tions between these parties until the latter part of Septem-

ber, 1930. In short, there was a very active business rela-

tionship existing between them.
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In March, 1930, P'eak was advised by the Marion

Steam Shovel Company, through Home, its credit man

at Seattle, that Shaffer owed the company a balance of

$3,766.14 on the purchase price of his shovel (T. 53) . Feak

called Home's attention to the former representations by

Niles that Shaffer had paid for the shovel in full and sug-

gested to Home that there must be some mistake, and asked

him to get in touch with Niles and get it straightened out.

Feak telephoned Shaffer long distance (T. 54) (their

conversation was excluded upon objection of defendant).

Niles later conununicated with Feak and stated to him that

he had been mistaken about the shovel being paid for in

full ( T. 58) . He said that he had been going on an under-

standing that he had, that the last payments due on the

shovel had been made from estimates received by Shaffer

on a prior job, but it later developed those payments had

not been remitted to the Marion Steam Shovel Company,

which accoimted for this balance still due on the shovel.

The Marion Steam Shovel Company took the position that

the balance would either have to be paid or else the shovel

would be repossessed (T. 56) , and Feak personally agreed

in order to keep the Shaffer shovel on the job to advance

the balance claimed to be due from Shaffer on the shovel,

but stated he didn't want any more question about the own-

ership of it, and Marion Steam Shovel Company offered

to furnish Feak with a bill of sale to the Shaffer shovel run-

ning from it to Shaffer and to procure a mortgage on the
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shovel from Shaffer to Feak which it did (T. 56) and which

documents it dehvered to Feak at the time he paid to the

Marion Steam Shovel Company the sum of $3766.14. The

mortgage and bill of sale were later recorded in the county

where the shovel was used (T. 57, 58)

.

In April, 1930, Feak and Lohrer learned that Shaffer

was heavily indebted, over $40,000 (T. 53), in obligations

arising out of former jobs (T. 73). One S. S. Schell was

listed as a large creditor (T. 82) . Feak and Lohrer, upon

learning of Shaffer's indebtedness, went to the bonding

company, which company sent them to its attorney, James

L. Conley in Portland, Oregon, who theretofore was un-

known to Feak and Lohrer. Shaffer was called in from

the job and the matter of his indebtedness was discussed

(T. 72), and being concerned over possible attempts on

i the part of Shaffer's old creditors to hold their Ochoco job

]
partnership liable for Shaffer's debts a corporation was

I organized upon the advice of Attorney Conley, by P^eak

and Lohrer under the name of J. W. Feak Construction

Company (T.76). Shaffer did not become a stockholder

I in the corporation (T. 72) but it was agreed that Shaffer

\\ ould continue to work on the job. He was no longer to

! have full charge of the job but was to act as foreman. It

was agreed that Lohrer would take charge of the work

( T. 52 ) . Shaffer was to be paid a monthly salary with the

uunderstanding that if the Ochoco job resulted in a profit

' he, Shaffer, would get his share, and if it resulted in a loss
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Shaffer's shovel and equipment would have to stand his

share of the loss (T. 108). The corporation when organ-

ized took over all assets and assumed all liabilities of the

J. W. F'eak Construction Company, a co-partnership com-

posed of Feak, Lohrer and Shaffer, one of which assets

was the Shaffer shovel ( T. 69, 76)

.

The corporation was organized on April 18, 1930 (T.

53). Shaffer went back to the job and stayed there for

about three weeks, when he then suddenly disappeared

without any explanation at all ( T. 69, 70) . Shortly before

Shaffer disappeared Schell was reported to have been seen

on the job, (apparently had a confidential conversation

with Shaffer as he had no conversation with either Feak

or Lohrer) (T. 87. 117).

At about the time the corporation was formed, they

wrote to the various creditors of Shaffer requesting infor-

mation concerning their respective accounts with Shaffer.

Schell, one of these creditors, niade no response to this let-

ter of inquiry ( T. 82)

.

During the summer of 1930 and about five months after

the Ochoco job had been started, a claim was made on be-

half of one S. S. Schell for rental on the Shaffer shovel.

Feak, upon learning of Schell's purported claim for rental,

immediatelv got in touch with Niles.

"Q. And what did you do then with reference to

that claim? What inquiry, if any, did you make?
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A. 1 went to Mr. Niles, of the Murion Steam
Shovel Coiiipaiiv and asked him what he knew ahout
Schell.

Q. And what was that conversation there i

A. AVell, he told me that—I asked him what right

Schell had to claim rental on this shovel, that we held

a bill of sale on it, and he said that he had no right at

all, that the only thing he could think of was that pos-

sibly Mr. Schell, who had formerly had some business
relationship with JVIr. Shaffer, but whom he knew had
dissolved partnership with Shaffer, might be trying
to claim rental for Shaffer.

Q. And what is the fact as to whether you acted
and relied on the representation of Mr. Niles at that
time?"

A. Well, he told me that I had a bill of sale from
the Marion Company and that certainly no outside

claim could disturb me, that the Marion Company deed
was—would be sufficient to give me full protection

and 1 relied on his statement, 1 didn't go any further."

(T.60).

Shortly after Feak had talked with Niles concerning

Schell's purported claim, Lohrer at the request of Feak

sent for Schell to come to the job which Schell did ( T. 118)

; and Feak met Schell there in July, 1930. Feak thought

t there Mas a conspiracy between Schell and Shaffer

! (T.-77).

Feak on cross-examination by Mr. Swett. who read

from a transcript from the Wheeler County foreclosure

ssuit, was asked whether he had given the following answer:

" 'A. As soon as 1 saw Mr. Schell I went to him
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and said, "1 understand you claim title to this shovel.' I

said, "Mr. Shaffer has confessed to me the relationship that

existed between you two. I am here to find out." Shaffer had

gone to Portland and had located at the Multnomah Hotel

and I had found out he had lied. I said to Schell, "It involves

a criminal conspiracy." I said, "Why did you wait until

this late date to claim ownership of the shovel
—

" ' The

Court: AVhen was this? Mr. Swett: This was in July,

1930. The Court: July of '30? Mr. Swett: 1930, yes,

sir, ' I said, "Why did you wait until this late date to claim

ownership of the shovel or any right to this job?" I said,

"If you had any original ownership or claim that you

thought was able to bear inspection you would have been

down here when this job started." He said, "I didn't

have to do it. I am a partner of Shaffer's. Anything that

Shaffer did I would approve." ' Is that correct? Did you

so testify?"

And Feak testified:

"A. Substantially so.
"

Schell's version of this conversation (defendant's wit-

ness) was that Lohrer and Feak told him that if there

was anything left for Shaffer he (Schell) would get it

when the job was done and that he would have to get it

through Shaffer (T. 170). Feak talked with Niles again

about Schell's claim

:
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"Q. When next did you have any conversations

with any representative of the Marion Steam Shovel
Company with reference to any claim by Schell or the

ownership of this shovel?

A. The next conversation I had with Mr. Niles

was in October, 1930, as near as I recall.

Q. How was it that you happened to have a con-

versation with him at that time?

A. We received a second statement from the at-

torneys for Mr. Schell.

Q. What was the statement for?

A. Claiming rental on the shovel.

Q. And what was the nature of your conversation

with Mr. Niles at that time?

A. Well, 1 told him of the claim that Mr. Schell

was again making through his attorney, and I told

him—I told him that it looked like they were going
to—that there might be something to it, and I asked
him if there was any possibility of Schell coming in

and establishing any such claim, and he assured me
that Shaffer had originally bought the shovel and that

we held a bill of sale made out to Shaffer, that we had
a mortgage from Shaffer running to us, and that that

was our security and it was sufficient security, and he

became indignant. I was pretty mad mj^self at this

time. And he told me that the Marion Shovel Com-
panj' was a reputable concern, that it was the largest

company in the world manufacturing steam shovels,

and they took a pride not only in their product but in

the manner in which they conducted their business.

He told me, 'We can go to anybody,' he said, anybody
on the street can tell you that.' He said, 'You can go
to any bank and ask them whether the Marion Steam
Shovel Company deed is good or not, whether their

paper is good.'

Q. What is the fact as to whether or not you re-

lied on Mr. Niles' representations at that time?
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A. I did rely on them.'" (T. 60-62)

The job got into financial difficulties the latter part

of September, 1930, and the bonding company completed

the work to be done. The bonding company employed

Lohrer on a salary to run the job for it. Feak from this

time on was out of touch with the job. During December

of 1930, Feak was in California ( T. 88) . Schell filed a claim

for rental with the state highway department and this claim

came to the attention of the Feak Construction Company

and Attorney Conley about November 1, 1930. Schell's

claim, filed with the state highway department Mas against

the bonding company and against Feak and Lohrer. Schell

attached to his claim so filed, a purported lease agreement

between himself and the J. W. Feak Construction Com-

pany signed by Shaffer. Shaffer had disappeared some

five months before this purported lease agreement came

to light.

When Schell made claim for rental Lohrer took the

matter up with Attorney Conley, and Conley advised him

that he did not take Schell's claim seriously. This advice

by Attorney Conley was relied upon by Feak and Lohrer

(T> 119) . Attorney Conley put no faith in the purported

lease. Feak had the bill of sale running to Shaffer on

the shovel and also the mortgage on it running to him from

Shaffer. Attornev C'onlev ^^'as asked whether he had not
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testified at the previous trial that he considered the lease

agreement to be one hundred per cent fake, but counsel for

defendant objected, and the objection was sustained by

the court. Conley testified that he talked with Feak and

Lohrer concerning the lease and advised them, at differ-

ent times. At the time Feak brought the bill of sale and

mortgage to his office, about April, 1930, it wasn't ques-

tioned at all. The question first arose when they heard

of Schell's claim for rent, in the latter part of June, 1930,

as he recalled, and he advised them that they had good

title to it. (T. 176). Irrespective of any lease the bond

covering the performance of the Ochoco contract would

be liable for valid claims for rental of equipment. At the

time the contents of the purported lease came to light, the

job was under the control of the bonding company. At-

torney Conley in filing separate answers of the Feak Con-

struction Company and the bonding company to Schell's

rental action, denied that there was any lease agreement

between Schell and the Feak Construction Company, and

set forth that the pretended agreement was executed with-

out the knowledge of any of the defendants, or any au-

thority, but was made "secretly, fraudulently, collusively,

and in bad faith," and that Schell was not the owner of

•the equipment (T. 234, 235). As a matter of fact the

purported lease agreement stated its date of execution as

March 18, 1930, about the same time the chattel mortgage

and bill of sale were delivered to Feak. There is a vari-
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ance as to the signatures between the purported lease itself

(Defendant's Ex. K.) and the copy attached to Schell's

rental action (Defendant's Ex. N; T. 232). The shovel

was an asset of the Feak Construction Company under

the arrangement with Shaffer, and the bill of sale to the

shovel, Feak held; it would be untenable that a man

should be required to pay rental on his own equipment.

Feak and Lohrer had discussed the matter of the lease

with attorney Conley, and relying upon their counsel, con-

sidered Schell's claim for rental as a fraudulent attempt

to collect money for Schell's former partner Shaffer; in

fact, Niles had told them that this was the only way it

could be viewed. Feak's state of mind is shown by a let-

ter written Lohrer November 14, 1930, in which Feak

speaks of Schell's claim for rental as "preposterous."

(T. 114). At this time, as the job was nearing com2:)le-

tion. numerous attachments kept coming in on equipment

used on the work (T. 128), and Lohrer, laboring hard on

the job, sent the papers of each attachment on to Conley.

using a stock form to do this (T. 123) .

Niles' testimony as to the ownership of the Shaffer

shovel was hopelessly inconsistent. He testified on di-

rect examination that the shovel had originally been sold

to Schell and Shaffer (T. 138). He testified on cross-

examination that he told Lohrer (in Dec. 1929) that as

far as he knew the shovel was owned by Shaffer and Schell

(T. 147). Yet Niles testified he told Feak in March,
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1930, that Schell had signed the notes to the shovel (T.

1 40 )
. Niles further contradicted himself in testifying

on cross-examination

:

"A. Well, I told him that the contract was made
out in Mr. Schell's name but that we had always sup-
posed that it was a partnership and that Mr. Shaffer
had had an interest in the shovel, but that after talking
to Mr. Schell we found that he hadn't.

Q. Now, up to that time did you believe—what is

the fact as to who you believed owned that shovel up
to the time you talked to Mr. Schell? (May, 1930).

A. Well, I beleived that Mr. Shaffer owned the
shovel." (T. 14.5).

Now on cross-examination we find Niles admitting

that at all times referred to, he had in his office a copy

of the contract of sale of this shovel to Schell:

"Q. Yes, but you say a copy was sent back to you
ten days later.

A. That is right.

Q. And that was
lOt?

A. That is right.

Q. And your re

ier that contract w

A. That is right.

Q. And that Sha
:re ?

A. That is right, yes, sir." ( T. 1 49 )

.

Q. And that was kept with your records here, was
it not ?

Q. And your records showed, then, that Schell
under that contract was the owner of the shovel ?

Q. And that Shaffer's name did not appear in
there ?
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Home in his letter (Defendant's exhibit O) in which

he sought to collect from Feak the balance represented

to be due from Shaffer on the shovel, stated that they had

examined the contract on the Shaffer shovel:

"Relative to the question brought up in our confer-

ence yesterday as to whether or not there is a final note

of $820 due April 3 on Mr. R. W. Shaffer's shovel No.

6183, wish to advise that after returning to our office we

looked up the contract and find that the final note on this

shovel, in amount of $820 principal, is due April 3, 1930."

(T. 141).

Feak knew nothing of any contract of purchase cover-

ing the Shaffer shovel which existed between the Marion

Steam Shovel Company and Schell (T. 62) . Feak had been

told, and it was his understanding all along that Schell's

claim for rental was based upon some prior partnership

arrangement with Shaffer and that he was falsely trying

to collect rent for Shaffer. (T. 60; Plaintiff's Ex. 1.3).

The first time Schell claimed some right through the Mar-

ion Steam Shovel Company, was on January 14th, 1931,

when Schell filed an answer to plaintiff's foreclosure suit;

it there appeared he was claiming some right throught the

Marion Steam Shovel Company. Whereupon, Attorney

Mailery on behalf of Feak, wrote to the Marion Steam

Shovel Company (Plaintiff's Ex. No. 6) advising that

company that Schell claimed some sort of right through
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it to the Shaffer shovel, and asked what basis there could

be for his claim. The Marion Steam Shovel Company,

acting through its attorneys on February 6, 1931, replied

bv letter that thev know of no claim which Schell could

have to the shovel (Be=Fs. Ex. No. 8).

Neither Feak, nor Lohrer, nor Attorney Conley, nor

Attorney Mallery had any knowledge of the existence of

this Schell contract until the trial of the Wheeler County

foreclosure suit in August, 1931. Feak testified as fol-

lows :

"Q. Well, now, when did you first find out that
Schell really owned that shovel?

A. Well, the first knowledge I had that he owned
it, or the first intimation that I had that he owned it,

that was credible, was at the time we lost it in 1931, in

August, down at the Fossil trial where we sought to

foreclose the mortgage.

Q. Well, how was it that you lost the shovel there?

A. Well, judgment—by the judgment of the

court.

Q. Well, yes. AVhat kind of proof of ownership
did Schell have?

A. Well, they sprung a conditional bill of sale

direct from the Marion Company to Schell and they
presented all of the notes, the notes that had been giv-

en in purchase of this shovel, and the notes were
marked 'Paid'." (T.62).

Lohrer, on cross-examination, testified as follows:
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'Q. Did he (Schell) talk to you about his condi-

tional sales contract at that time? (December, 1930).

A. No.

Q. Did he talk to you about these notes that he

had signed with the Mai-ion?

A. No.

Q. Well, you knew that he was having trouble with

the Marion Steam Shovel Company over that title,

didn't you?

A. In December?

Q. Yes.

A. That Mr. Schell was having trouble with the

Marion Steam Shovel Company?

Q. Over title to this same shovel?

A. No." (T. 127).

Testimony of Attorney Conley on this point was as

follows

:

"Q. (By Mr. Powers) When was the first time

that you learned that Mr. Schell had a contract of sale

or title from the Marion Steam Shovel Company?

A. I think that the first time I knew of anything

definite in that respect was at the time this chattel

morgage foreclosure took place over—or the attempt

to foreclose the chattel mortgage, over in Gilliam

County, or some county over there.

Q. Was that at Fossil, in Wheeler County?

A. Yes." (T. 176-177).

i
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Attorney Mallery, referring to the letter written to

him by Bogle, Bogle & Gates, February 6th, 1931, testi-

fied:

"A. I am testifying to my best recollection which

is that the letter from Bogle, Bogle & Gates in response

to mine after receiving a reply from the Marion Steam
Shovel Company, that Mr. Schell had no claim on that

shovel of any kind, and with that assurance from the

Marion Steam Shovel Company in regard to what Mr.
Schell's claim was, it was a shock that he prevailed. * * *

Q> Mr. Mallery, you regarded the claim of Mr.
Schell to the shovel as a false claim prior to the trial,

is that correct?

A. Absolutely." (T. 188-189-190).

Niles denied that Cox was an employee of the Mar-

ion Steam Shovel Company at the time the original rep-

resentations were being made and at the time the Mar-

ion Steam Shovel Company executed the bill of sale to

Shaffer and delivered it to Feak (T. 160), yet the testi-

mony of Niles was later disproved by a written docu-

1 ment showing Cox's employment with said company

(Plaintiff's Ex. No. 18). While Niles stated that he

I thought he was delivering a good bill of sale to Feak on

Ithe Shaffer shovel yet Cox testified that, although he

p went, when instructed by the defendant, and got Shaffer

[t to sign the chattel mortgage, he thought the deal illegal.

"A. I told Mr. Home that I objected very stren-

uously to completing the deal and asked him if Mr.
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Xiles was in his office and he said he was not, and I

told him then to go ahead and get hold of Mr. Niles

and that if he insisted then that I go over and have

the mortgage signed that I would do it, but that I

considered it illegal and it was against my better judg-

ment and for him to so tell Mr. Niles. In tiie morn-

ing the mail came down with a letter from ]Mr. Home
and the papers to be signed, in which Mr. Home stated

that Mr. Niles had talked to him and said that they

had had it up with the attorneys of The ^Marion Steam
Shovel Company in Marion, Ohio, and for me to go
ahead; so I proceeded to take the papers over to Day-
ville and had Mr. Shaffer sign the chattel mortgage

and I witnessed the paper and brought it back and

mailed it up to the Seattle office.

Q. (By Mr. Senn) Now, when you told them it

was illegal did you tell them the reason why it was

illegal ?

A. My recollection is that I did, that we couldn't

issue a bill of sale on a shovel on which we already had

a conditional bill of sale * * *

Q. ^Vhat do you mean by a conditional bill of sale {

A. That we already had a conditional bill of sale

out to one person and we couldn't give an extra bill

of sale to another person or we would be gi\ ing title

to Uxo different people on the same equipment.

Q. ^Vho was that other person?

A. Mr. S. S. Schell.

Q. Well, did you tell Mr. Home about that at

that time?

A. Yes." (T. 130-131).

Schell never came back to talk to Feak and Lohrer

from July (1930) until December. Schell did claim he
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had been to the job but had never talked with anyone

there. Schell (defendant's witness) testified that he talked

with Feak on the job—he thought it was in June of 1930

—

He said they didn't talk much because Lohrer wasn't there

and Feak wanted Lohrer to hear what was said (T. 167).

From that time on, he didn't talk with either Lohrer or

Feak until the Ochoco job was finished, December, 1930.

Schell was asked what he had then said to Lohrer.

"Q. AVhat did you say ?

A. Well, I couldn't say very much. There wasn't
nmch to say. He said the shovel was attached and the

shovel wasn't mine and they owned the shovel, and
the rest of the stuff was attached." (T. 168).

I
Lower court's opinion on which its order directing a

verdict was entered is as follows:

"The COURT: Well, I will state, gentlemen,
that I don't want to cut you off from arguing this

case, but I have heard it twice and have had this mo-
tion in mind during the entire trial and I doubt very

nmch if either side can say anything that can change
my opinion, but if you want to say anything I don't

want to deprive you of the privilege. Furthermore,
I will state I will only consider one part of your mo-
tion, and that is whether or not the statute of limi-

tations has barred this action. The question pre-

sented by the motion is whether the action was at the

time of its inception barred by the statute of limi-

tations > The statute provides that an action of this na-

ture must be commenced within two years after the

fraud and deceit had been discovered. The Supreme
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Court of this state has held that the statute, properly

interpreted, means from the time the fraud was dis-

covered or could have been discovered through the ex-

ercise of reasonable diligence. [150] Furthermore, the

courts have generally held that knowledge by the de-

frauded party of the facts which in the exercise of prop-

er prudence and diligence would have enabled him to

learn of the fraud is deemed equivalent to discovery.

The undisputed evidence in this case shows that Mr.
Schell leased the shovel to the Feak Construction

Company and afterwards brought an action to col-

lect the rent in which the Feak Construction Com-
pany was made a party defendant, and they filed an
answer therein. The undisputed evidence also shows
that Mr. Schell brought an action in replevin to re-

cover the possession of the shovel, and that Mr. Feak
and Lohrer and the Feak Construction Company were
parties to that action. This and a great deal of other

evidence, which I shall not mention, leads to but one
fair and logical conclusion, and that is that the plaintiff

and his associates had full knowledge and understand-

ing of the character of the claim of Schell to the shovel.

Assimiing that they did not have such knowledge, then

the facts that were disclosed to them long before the

commencement of this action were sufficient to cause

an}'^ prudent and careful man to make an investiga-

tion as to the truth of the alleged false misrepresen-

tations, especially so when it v. as within their power to

ascertain the truth. All the officers of the company
had to do was to make incjuiry of Mr. Senn or to make
inquiry- of Mr. Schell and they would have ascertained

the facts, or they could have ascertained the facts by
reading and examining the pleadings in these vari-

ous cases, and the undisputed evidence shows that

Mr. Schell went to Mr. Feak for the purpose of giv-

ing him information concerning his right and that Mr.
Feak did not accept the opportunity to obtain the in-

formation.

Now, the onlv diligence that thev claim \\ as shown
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by these people was to make an inquiry of their own
attorney, Mr. Conley, and they state that Mr. Conley
advised them that there was nothing to it. Now,
this advice upon the part of Mr. Conley is not binding

[151 ] upon the defendant, and the record in this case

shows that Mr. Conley had knowledge of these claims

or he would not have prepared an answer setting forth

the fact that the shovel was owned by Shaffer and
Schell, or he has knowledge that was sufficient—

I

mean that answer shows that he had knowledge suffi-

cient to lead an intelligent person,—I mean a prudent
person to make an investigation. The plaintiff and
his associate state that when they heard of these mat-
ters they went to see Mr. Niles and told him of the

matter and he assured them that there was nothing to

Schell's claim or that Shaffer owned the machine.

Why go to Niles? They knew that when the chattel

mortgage was executed that Niles had deceived them in

regard to the full payment on the shovel. That is ac-

cording to their testimony. Then why go back and be

deceived again, when there were avenues elsewhere

open to them to ascertain the truth? It is contended
that Mr. Niles by his conduct or statements prevented

the plaintiff and his associates from making further

investigations, — from making investigations, not

further investigations. The undisputed evidence shows
that Niles did not seek the plaintiff and his associates,

but that they went to him for information, and when
so doing Mr. Niles gave him his opinion in regard to

the ownership of the shovel. There is no evidence that

Mr. Niles practiced artifice or even persuasion to pre-

A^ent them from making an investigation as to the truth

of Schell's claim. As I stated, he merely gave his opin-

ion when asked concerning the matter. Now, as I have
said, there is only one conclusion that can be drawn
from the evidence, and that is that the plaintiff and his

associates had full knowledge of the interest of Mr.
Schell in the shovel, or at least these parties had knovi'l-

edge of facts concerning such claim that required them
to exercise reasonable diligence to ascertain the truth of
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they did not exercise any diligence whatsoever to dis-

[152] cover the validity of the claim; I mean any dili-

gence whatsoever that a reasonably prudent man un-

der the same circumstances and conditions would ex-

ercise. And in view of the fact that all of these oc-

currences which 1 have mentioned occurred more than

two 5''ears before this suit was instituted, I am obliged

to grant the motion for an instructed verdict, and an
exception will be noted for the plaintiff."

SPECIFICATION OF ERROR I

THE COURT ERRED IN RULING AS A
MATTER OF LAW THAT PLAINTIFF WAS
CHARGED WITH KNOWLEDGE OF FRAUD
FOR A PERIOD OF TIME IN EXCESS OF TWO
YEARS PRIOR TO APRIL 26, 1933.

THE COURT, IN DIRECTING VERDICT ON
THEORY OF CONSTRUCTIVE NOTICE OF
FRAUD, WAS IN ERROR WHERE EVIDENCE
SHOWED DEFENDANT CONCEALED ITS

FRAUD FROM PLAINTIFF BY REPEATED
FALSE REASSURANCES. (Assignment of Error I.)

Linehaugh v. Portland Mortgage Co. 116 Or. 1, 239

Pac.'l96.

Raijhurn v. Norton, 150 Or. 140, 36 P (2) 986, 43

P. (2) 919.
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Bailey v. Glover, 88 U. S. 342.

Rosenthal v. Walker, 111 U. S. 185.

Exploration Co. v. U. S., 247 U. S. 435.

U. S. V. Diamond Coal Co., 255 U. S. 323.

Sacramento Suburban Fruit Land Co. v. Lindqmst,
39 F. (2) 900.

Pickens v. Merriam, 242 Fed. 363.

Lirm and Lane Timber Co. v. U. S. 196 Fed. 593.

U. S. V. Booth Kelly Lumber Co., 246 Fed. 970.

Converse v. Blumrich, 14 Mich. 108.

Edwards v. Sergi, (CaL) 30 P. (2) 541.

Hall v. Penn. R. Co., 257 Pa. 54, 100 Atl. 1035

Carson v. St. Ind. Ace. Comm. 22 Or. Adv. Sheets

955, 960.

Martin v. Smith, Fed Cases No. 9, 164.

The court, in charging plaintiff with impUed knowl-

edge of the fraud, failed to distinguish between ordinary

fraud and concealed fraud and the two separate rules ap-

plicable thereto. The ordinary fraud rule respecting im-

plied notice should not have been applied here where af-

firmative acts of concealment were supported by the evi-

dence. The testimony on behalf of plaintiff clearly

showed that neither he nor his assignors had any knowl-

edge prior to August, 1931, of the essential fact of the

fraud, namely, that defendant had conveyed to Schell

prior title to the shovel imder a sales contract. Schell
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never mentioned his contract with the Marion Steam Shov-

el Company even though he was called to the job by

Lohrer and Feak in July 1930 (T. 118), and told his

claim for rental was invalid (T. 77), and he would have

to look to Shaffer for anything he got, and told whether

Shaffer would get anything depended on the job making

a profit ( T. 170) . Again in December, 1930, when Schell

next talked to the parties (with Lohrer on the job) and

Lohrer told him they owned the shovel, Schell mentioned

not a word about his contract or ownership of the shovel

through defendant ( T. 127). Schell for the first time,

January 14, 1931, in his answer filed to the foreclosure

suit brought for plaintiff, made claim to the shovel through

dealings with defendant (T. 202) , but he did not set forth

his contract or title from defendant. The evidence clear-

ly shows that Feak. through continuous repeated misrep-

resentations, considered Schell's claim as an attempt to

collect rental for Shaffer, Schell's partner or former part-

ner. Feak's experience with Shaffer left him with a feel-

ing of distrust of Shaffer, which also put Schell, as a part-

ner of Shaffer, in a bad light. Neither Schell's actions nor

his conduct had been consistent with any valid claim. He

had never made any claim to the shovel through defend-

ant until January, 1931, and we find that just as soon as

Schell claimed some right to the shovel through defend-

ant that Feak's attorney, by letter, advised defendant of

Schell's claim and incjuired \\ hat possible basis Schell had
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for making claim to the shovel through his dealings with

defendant, and we find defendant, by letter under date

of F'ebruary 6, 1931, replying that it knew of no claim

that Schell had to the shovel—^this in face of the evidence

of defendant's witness Niles that he had advised defend-

ant's attorneys respecting Schell's ownership of the shovel

(T. 156). Moreover, the evidence shows Feak and Loh-

rer relied upon the advice of reputable attorneys- There

was ample evidence of concealment of fraud on all points

involved, and the court was in error, under the unbroken

line of authorities, in charging plaintiff with implied

knowledge of the fraud. We feel that the court in this

respect went astray under the case of Linebaugh v. Port-

land Mortgage Co., 116 Or. 1, 239 Pac. 196, as the court

in his statement in making the ruling (T. 194) uses some

of the very language from that case, the statute "properly

interpreted means from the time the fraud was discovered

or could have been discovered through the exercise of reas-

onable diligence," but the court did not observe the ex-

ceptions to that rule which the court therein at Page 16

points out, one of which is in the absence of "deceit prac-

ticed to lull the party into a false sense of security," i. e.,

concealment of the fraud by the affirmative acts of the

guilty party. There was no evidence or any allegations

of any concealment of the fraud by the wrongdoer in the

Linebaugh case and the court was at pains to point out

therein

:
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"When the alleged fraud was discovered or whether

reasonable diligence was exercised b}' the plaintiffs to

discover the same are ordinarily questions of fact for

the jury: 37 C. J. 1255. But when the evidence is un-

contradicted and only one conclusion can reasonably be

drawn therefrom, it then becomes a question of law for

the court to determine: 12 R. C. L. 446. In the con-

sideration of this question we are not unmindful of the

constitutional provision (Art. VII, Sec. 3c) , which pre-

cludes us from invading the province of the jury, and

imll therefore not be concerned xiith matters upon
which the evideiwe is conflicting."

The coui't, in reaching its decision in the Linebaugh case,

cites with approval the language from Peacock v. Barnes,

142N.C.215 (55S.E.99):

"* * * in the absence of any active or continued

effort to conceal a fraud or mistake, or some essential

facts embraced in the inquiry, we think the correct in-

terpretation of the statute should be that the cause of

action Mill be deemed to have accrued from the time

when the fraud or mistake was known or should have

been discovered in the exercise of ordinary diligence."

i
This upholds the very point we are making, that is, that

knowledge of the fraud is not to be implied where there is

an active concealment.

The Supreme Court of Oregon in the recent case of

Rayburn v. Norton, 150 Or. 140, 36 P. (2) 986, 43 P.

(2) 919, which was an action for fraud involving the stat-
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lite of limitations arid laches, holds that a person who has

heen defrauded does not owe to the person who has cheat-

ed him any duty of active vigilance in seeking to discover

the fraud and cites with approval Black on Rescission

(2d Ed.) 1327, Section 539:

"As to constructive knowledge or notice, a person

who has been defrauded does not owe to the person

who has cheated him any duty of active vigilance in

seeking to discover the fraud. And though he may
entertain a suspicion that fraud has been practiced upon
him, this is not equivalent to a knowledge of the facts."

The court quotes further from one of its earlier decisions:

"The notice must be more than would excite the

suspicion of a cautious and wary person ; it must be so

I clear and undoubted, with respect to the existence of a

prior right, as to make it fraudulent in him afterwards

to take and hold the property."

The court in the Rayburn case was dealing with a suit

concerning misrepresentations in the exchange of land in

Canada for an apartment house in Roseburg, Oregon.

Plaintiff, who had traded the apartment house for the

land in Canada, set forth that the wrongdoer had repre-

sented that he owned the land free and clear with the ex-

ception of a mortgage in the sum of $3,000, which did not

become due until several years later. Plaintiff, in the

spring of 1922, went to Canada and took possession of the
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land and planted crops. The deed to the land was to be

delivered to him at the Land Registrar's office upon his

arrival in Canada, but was not, and plaintiff wrote to

wrongdoer who replied saying he would get the papers in

a very short time. The title never came. The land had

been sold for taxes two years before and the mortgage had

fallen due somewhere near the time plaintiff took posses-

sion of the land. These facts were unknown to the plain-

tiff, but after he had planted his crops and incurred ex-

penses he heard some rimwrs about the mortgage being-

due and the tax sale. He did not know whether the ru-

mors were true. Plaintiff wrote a letter to the defendant

informing defendant of the rumors and on June 22nd,

1922, defendant answered plaintiff's letter "but did not

admit as to whether said rumors were true or false." On

June 21, 1922, plaintiff was served with notice as a party

in a suit brought to foreclose the mortgage, and on July

5th plaintiff wrote to defendant notifying him of the com-

mencement of said suit, and in September of 1922 plain-

tiff became fully convinced that the representations of de-j

fendant were fraudulent, and shortly thereafter demanded^

a rescission of the contract under which the properties were

being exchanged, and commenced suit thereon in Janu-i

ary, 1923. This suit was dismissed on a motion for non-j

suit on tlie grounds that laches barred plaintiff's rightl

Thereafter the action ^\ as commenced over again and the

lo\\er court submitted the question of laches to the jury,
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tliat is, whether the plaintiff acted with due dihgence in

coming to knowledge of the fraud. The jury found in

favor of plaintiff and upon appeal the Supreme Court up-

held the lower court in submitting the question to the

jury, the court saying, at 150 Or. at 153, 154:

"It is plain from the opinion in the former case that

the judgment was not upon the merits, but that the

action was dismissed on account of laches. Evidently

the testimon)^ in the present case is different from that

in the former one, as in the present case the plaintiffs

thoroughly explain that they were not fully informed
in regard to the fraud and deceit of defendant until

some time in September, 1922. Defendant's letter, in-

troduced in evidence in the present case, which is not

graced with the mark of an exhibit in the former case,

and apparently was not in evidence, clearly shows that

defendant was the one that was postponing the matter

until the next fall when plaintiffs would have an oppor-

tunity to raise a crop."

The ruling of the court in the Rayburn case indicates

what the rule is in the State of Oregon and it fully sup-

ports appellant's contention. In the Rayburn case the

wrongdoer did not state whether the rumors were true or

false, yet the case was submitted to the jury as to the dis-

covery date of the fraud, and it was in this connection that

the court cited with approval the rule with reference to

constructive fraud quoted above. Our case is much strong-

er. We have a letter written by the attorneys for defend-

ant company as late as February 6, 1931, concealing the
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fact defendant had sold this shovel to Schell, and as tes-

tified to by Peak's attorney, Mr. Mallery, upon examina-

tion by attorney for defendant, in view of this letter he

had considered Schell's claim absolutely false (T. 189) :

"Q. Mr. Mallery, you regarded the claim of Mr..

Schell to the shovel as a false claim prior to the trial, is

that corrects A. Absolutely."

The law in Oregon is the same as the general law with

reference to fraud affirmatively concealed by the vArong-

doer, and as is stated in the leading and much cited case

of Bailey v. Glover, 88 U. S. 342. The court, after point-

ing out that the rule is applicable with equal force to

"courts of equity and to courts of law," said:

"In suits in equity, where relief is sought on the

ground of fraud, the authorities are without conflict in

support of the doctrine that, where the ignorance of

the fraud has been produced by affirmative acts of the

guilty party in concealing the facts from the other, the

statute will not bar relief, provided suit is brought with-

in proper time after the discovery of the fraud."

Rosenthal v. Walker, 111 U. S. 185 followed the rule

set forth in Bailey v. Glover and affirmed for plaintifi

upon ground that concealment suspends the statvite of limi-

tations until fraud is discovered. The Supreme Court o|

the United States held that defendant's instruction for



43

directed verdict was properly denied, for the issue of con-

cealment was to be decided by the jury.

Bailey v. Glover is still good law, as was stated in Ex-

ploration Co. V. U. S. 247 U. S. 435 at 447:

" 'To hold that by concealing a fraud, or by com-
mitting a fraud in a manner that it concealed itself

until such time as the party committing the fraud could

plead the statute of limitations to protect it, is to make
the law which was designed to prevent fraud the means
by which it is made successful and secure'."

The court in following Bailey v. Glover, said

:

"Bailey v. Glover has never been overruled nor

modified in this court and has been approved and fol-

lowed."

0. S. V. Diamond Coal Co., 255 U. S. 323:

P Judgment ot lower coui't reversed in imputing knowl-

edge of fraud at a time barring the bill under the statute

of limitations where there was concealment and where the

lower court drew unauthorized inferences from the facts

alleged, thus deciding the case by indulging in mere con-

jecture.

As was stated by this coiu't in Pickens v. Merriam, 242

Fed. 363, with reference to an action for relief on the

J
ground of fraud brought more than two years after its

i alleged perpetration, where the complaint did not set out

t the manner of the discovery of the fraud

:
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•'* * * constructive knowledge of the falsity of

a statement that real estate, the record title to which
stood in an intestate at the time of his death, had not

been sold by him is not a matter of law to be implied on
the theory that it could have been discovered upon in-

quiry from the purchasers."

And as was said by this court in Sacramento Fruit

Lands Co. v. Lindquist, 39 F. (2) 900, head note 4:

"AMiether purchasers of land were guilty of negli-

gence in not discovering that the land was inherently

unsuited for fruit raising within limitation period, and
tvJwther they were jiistified in continuing to rely upon
assurances given them by representatives of vendor

that hardpan was not detrimental and would furnish

plant food, hHd to constitute a question for jury."

And again this court in the case of Linn and Lane

Timber Co. v. U. S., 196 Fed. 593, follows Bailey v.

Glover and states:

' "When a fraud is of a secret natiu-e, and in the par-

ticular case has been conceived and executed upon such

a plan as to secure continued secrecy, without further

acts of concealment except silence, the statute ought not

to run until there has been a discovery. In such a case it

may well be said to have been a continuous conceal

ment".' (McAlpine v. Hedges, 21 Fed. 689.)

I
Judge Wolverton, in the case of V. S. v. Booth- Kelly

Lumber Co. (District of Oregon), 246 Fed. 970, recog-

I
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iiizes and holds in accordance with this concealed fraud

rule.

i
The court in the case of Converse v. Bluinrich, 14- Mich.

108, in an opinion written by Justice Cooley on the point

of constructive notice, states:

"As between himself and Converse, Blumrich had
fully discharged his duty by making the inquiry; and
the former will not be heard to claim that Blumrich
should have received and acted upon the prior infor-
mation, instead of the positive statements made by
himself to the contrary^ When one seeks the best au-
thority to ascertain the truth of rumors, and is there
misled, the person misleading him can hardly be al-

lowed to support rights by insisting that he should
still be chargeable with the reports which he had en-
deavored in vain to verify. The lave of coiistructive
notice can never he so apj)Ued as to relieve a party from
responsibility for actual misstatements and frauds."

And again, with reference to constructive notice, it is

stated by the com-t in Edwards v. Sergi, 30 P. (2) 541

:

"We are therefore of the opinion that where a pur-
chaser relying upon positive statements of a vendor is

thereby lulled into a sense of security, the running of
the statute of limitations will be postponed until actual
discovery of the fraud or mistake."

And again, in Hall v. Penn. R, Co., 257 Pa. 54, 100

Atl. 1035, in which case the Supreme Court of Pennsyl-

vania had before it an action for unlawful discrimination
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by a railroad in making freight rebates to plaintiff's com-

petitors in the coal business, judgment of the lower court,

which had entered verdict in favor of defendant on cer-

tain items and against the finding of the j ury, was revei-sed

on the ground that the statute of limitations barred the

action, the court saying:

"The statement of Jojx^e, that no rebates were be-

ing given, was calculated to deceive by preventing in-

quiry as to rebates, both before and after the inter-

view * * * Xhe answer tended to disarm sus-

picion and prevented inquiry as to past, present, and
fiitm-e rebating * * * Q^ the whole, we deem the

evidence sufficient to warrant the conclusion of the

jury that there ticas such active caneealment by defend-
ant as to toll the statute of limitations."

The recent case of Carson v. St. Ind. Ace. Comm., de-

cided February 1936, 22 Or. Adv. Sheets 955, 960, was an

action brought by decedent's widow for workmen's com-

pensation. Claim for compensation had been denied by

the Accident Commission on the gi'ound that decedent was

an officer of the corporation and not a workman and there-

fore not within the terms of the act. Records introduced

in evidence of the corporation showed that decedent had

been elected as secretary and a director of the corporation

and was the holder of qualifjnng shares of stock; other

evidence introduced on the part of claimant showed that

decedent was merely acting as a dimimy officer and that

his duties were in fact those of a workman. The lower
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court directed a verdict against claimant, and the Supreme

Court of Oregon, in reversing the lower court, held:

"We think it was error to direct a verdict, as an
issue of fact was involved. The corporate records were
not conclusive in determining the status of the decedent,

Carson."

The court, in the early case of Martin v. Smith, Fed.

Cases No. 9, 164, pointed out the distinction between ordi-

nary fraud and concealed fraud (Headnote 2) :

"The fraud which in equity will prevent the run-

ning of the statute of limitations, is that which is con-

cealed, as distinguished from that which is open, vis-

ible or known, and a secret or concealed fraud is in

equity a fraudulent concealment of the cause of action."

SPECIFICATION OF ERROR II

THE COURT ERRED IN NOT SUBMIT-

TING THE CASE TO THE JURY, AS UNDER
THE TESTIMONY THE ISSUES OF FACT
WERE CLEARLY FOR THE JURY TO PASS
ON RATHER THAN FOR THE COURT, AS
THERE WAS POSITIVE TESTIMONY THAT
DEFENDANT, BY AFFIRMATIVE ACTS, CON-

' CEALED ITS FRAUD FROM PLAINTIFF, AND
THERE WAS EVIDENCE ON FIVE SEPAR-
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ATE POINTS, ANY ONE OF WHICH WAS
SLTFFICIENT TO TAKE THE CASE TO THE
JURY. (Assignment of Error II.)

(A) UNDER THE EVIDENCE IT WAS A
QUESTION OF FACT FOR THE JURY AS
TO WHETHER PLAINTIFF FAILED TO
EXERCISE REASONABLE DILIGENCE IN
NOT DISCOVERING THE FRALTD PRIOR
TO AUGUST 1931.

Sacramento Sub. Fruit Lands Co. v. Schreindl ( CCA-
9) 36F. (2) 932.

Cunningham v. Pettigrew, 169 Fed. 335.

WilUams v. Beltz, 107 Atl 298.

Morgan V. Hardy, (Tex.) 51 S. W. (2) 204.

Bussev.Busse, (Okla.) 17 P. (2) 511.

Cartwright v. Braly, (Ala.) 117 So. 477.

Sacramento Sub. Fruit Lands Co. v. Anderson ( CCA-
9) 36 F. (2) 937.

These eases stand for the proposition that where a per-

son has been defrauded and the wrongdoer has concealed

the fraud through subsequent affirmative acts or in any

other manner, the question of whether the defrauded party

has exercised due diligence in discovering the fraud is for

the jury.

This court stated in Sacramento Sub. Fruit Lands Co.

V. Schreindl, 36 F. ( 2 ) 932 that

:

"Ordinarily, the question whether defrauded par-

ties exercised due diligence in discovering the fraud is
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a question of fact for the jury, and such was in effect

the charge of the court in this case."

It was held by the Eighth Circuit Court of Appeals

in Cunningham v. Pettigrew, 169 Fed. 335 that a party

who has been defrauded is not barred by the statute of

limitations where he fails to make inquiry, even though his

suspicions have been aroused. The court held that the

defrauded party was under no duty to make inquiries

directly of the parties implicated respecting the fraud.

We quote from the head note

:

"Complainant caused inquiries to be made of the

vendor, but was unable to obtain confirmation of his

suspicions, until three years later, and a year after-

ward, when he first secured evidence of a secret agree-

ment by which the vendor was to return to his asso-

ciates nearly one-half of the nominal price of the mine
and that defendant was to share in the benefits, he

brought suit in equity to charge defendant and the

property with a trust in his favor. Held, that he was
under no duty to make inquiries directly of the parties

implicated respecting the fraud, which was essentially

one of concealment, nor to file a bill of discover)^ and
that, applying the state statute by analogy, the suit was
within the time limited, and complainant was not barred

from relief by laches, the situation of the parties not

having materially changed."

In Williams v. Beltz, 107 Atl. 298, 300 it was held by

I the Supreme Court of Delaware:
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"In such cases at law and in equity the statute does

not begin to run until the fraud has been discovered,

or, perhaps, should have been discovered * * * If

there was a conflict of testimony on the question as to

the time of discovery of the fraud, or if it be urged
that the plaintiff should, by the exercise of reasonable

diligence, have discovered the fraud earlier, then both

questions should have been left to the jury under prop-

er instructions as to the application of the statute of

limitations."

And again in Morgan v. Hardy, 57 S. W. (2) (Tex.) 204:

"The question as to whether appellees had been dili-

gent was certainly one of fact * * *"

And in Cartwright v. Braly, 117 So. (Ala.) 477:

"In action for deceit inducing subscription to bank
stock, in which defendant pleaded limitations, whether
plaintiff knew of fraud or was put on inquiry held a

question for the jury." (Headnote 13).

It was held by the Oklahoma Court in Busse v. Busse,

17 P. (2) 511, 516 that:

' "The question as to when fraud is discovered or

could, with reasonable diligence, have been discovered,

under the third subdivision of section 185, C. S. 1921, is

one of fact, to be determined from the relation of the

parties, the nature of the acts involved, and all the facts

and circumstances of the particular case".' Bilhy et al

V. Morton et al, 119 Okl. 15. 247 P. 394.
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And it was stated by this court, in Sacramento Sub.

Fruit Lands Co. v. Anderson (CCA-9), 36 F. (2) 937,

938, with reference to what inquiry was made by the de-

frauded person, that the question was for the jury, not

for the court, saying

:

"In support of the request (for directed verdict) it

is contended that the appellee made no inquiry to dis-
cover the facts constituting the fraud * * * Un-
der the testimony, the question whether the action was
barred by the statute of limitations was clearly for the
jury, and not for the court."

(B) UNDER THE EVIDENCE IT WAS A
QUESTION OF FACT FOR THE JURY AS
TO THE TIME OF THE DISCOVERY BY
PLAINTIFF OF DEFENDANT'S FRAUD
AND WHETHERDEFENDANT, THROUGH
A SERIES OF ACTS, CONTINUED THE
SAME FRAUD, PREVENTING PLAINTIFF
FROM DISCOVERING IT.

Williavis V. Pittsburgh Terminal Coal Co., 62 F. (2)
924.

Watts V. Mulliken's Estate, (Vt.) 115 Atl. 150.

The court, in Williams v. Pittsburgh Terminal Coal

ICo., reversed the lower court for error in instructing ver-

xiict for defendant on the grounds of the statute of limi-

tations, stating:

"But the statute does not begin to run where the
facts are suppressed and deliberately concealed from
the plaintiff. Such conduct tolls the statute, and in
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that case it does not begin to run until the plaintiff has

knowledge of the facts constituting the cause of action

or by reasonable diligence should have had such knowl-

edge."

and sent the case back as a question of fact for the jury.

And in Watts v. Mulliken's Estate, with reference to

whether a fraud action had been concealed, it was stated

by the Supreme Court of Vermont:

"We think it should be held that the findings make
a case of fraudulent concealment ^^^thin the provisions

of G. L. 1863, on the ground that the conduct of Gates

L. in reference to the withdrawal unmistakably evi-

dences a design to prevent discovery, and that his acts

were calculated to operate, and in fact did operate, as

a means of concealment."

(C) UNDER THE EVIDENCE IT WAS A
QUESTION OF FACT FOR THE JURY AS
TO WHETHER DEFENDANT, BY ITS ACTS
SUBSEQUENT TO THE ORIGINAL FRAUD,
ATTEMPTED TO AND DID CONCEAL THE
ORIGINAL FRAUD FROM PLAINTIFF.

U. S. V. Booth-Kelly Lumber Co., 246 Fed. 970.

Smith V. Blachley, 188 Pa. 550, 41 Atl. 619.

Larson v. McMillan, 99 Wash. 626, 170 Pac. 324.

Dean V. Ross, 178 Mass. 397, 60 N. E. 119.

Algeo V. Algeo (Kan.) 263 Pac. 1077.

Exploration Co, v. U. S., 235 Fed. 110.

It was held by the late Judge Wolverton in the case
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of U. S. V. Booth-Kelly Lumber Co. 246 Fed. 970, with

reference to denials of the fraud by the guilty party upon

inquiry of the defrauded party concerning title of land

grant, a case where fraud was suspected and the statute

would have been a bar had it not been for the concealed

fraud that

:

"As to the question of concealed fraud, but little

need be said. The deed given for this claim was with-
held from record for the space of nearly three years,

and the account of the company with Brumbaugh was
so entered as to cover up and disguise its real nature;
besides which Brumbaugh consistently denied the fraud
for years, nor did he divulge the truth until pressed to

the verge. It could not be clearer that the case is one
of concealed fraud."

\

It is to be noted that the defrauded party made in-

!( quiries of the party committing the fraud.

It is certainly true in our case, as was stated by the

court in Smith v. Blachley, 188 (Pa) ..550, 41 Atl. 619, 621 :

"There was ample evidence, if believed by the jury,
that defendant had, by systematic falsehood and arti-

fice, not only concealed the fraud, but for a long time
had deterred his employers from inquiry. ITnder such
circumstances, the plea will not avail him."

IThe upper court reversed the lower court on the gi-ounds

that involuntary nonsuit based on a bar by statute of limi-

tations should not have been entered.
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It was held by the Supreme Court of Washington in

the case of Larson v. McMillan, 99 Wash. 626, 170 Pac.

324, 327 that

:

"The law binds a party to the exercise of no more
than 'ordinary care' and 'reasonable diligence' ; and the

wi-ongdoer cannot set up a lack of care or diligence

when by Ids concealments he has lulled his victim to

sleep upon his rights."

This same point was emphasized by the Massachu-

setts court in Dean v. Ross, 178 Mass. 397, 60 N. E. 119,

120, wherein it is stated

:

"It does not lie in the mouth of a defendant who has

fraudulently succeeded in bringing a plaintiff under

such a delusion to set up that the plaintiff had means
of ascertaining the truth * * *"

It was held by the Kansas court in Algeo v. Algeo,

263 Pac. 1077 that where relief was sought on the grounds

of concealed fraud that the action did not accrue until dis-

covery of the fraud. The court said

:

"As the action Avas brought for relief on the gi-ound
of concealment and fraud, of which the plaintiff had
no knowledge for a considerable time, the cause of ac-

tion did not accrue until the discovery of the fraud."

(Headnote3.)

It isn't usual for a wrongdoer to advertise the fact
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that he has defrauded someone, and the court touches on

this very point in Exploration Co. v. U. S., 235 Fed. 110,

111, saying

:

"In the case at bar the defendants did not advertise

the fact that the}^ were committing a fraud, nor did

they discuss the fraud among themselves in the pres-

ence of others, but the manner in which the fraud was
committed constituted all the concealment that was
necessary."

Compare what was said by the court with reference to

concealment there with the facts in the instant case, where

there is evidence and corroborating evidence that defend-

ant concealed its fraud from plaintiff. This is shown by

letters and documents, as well as by oral testimony, and

there is positive testimony that plaintiff relied on false

reassurances of the defendant. It had delivered to him a

i bill of sale containing a warranty clause agreeing to de-

I fend title against the world, and in face of this the micon-

t tradicted testimony shows that it had already sold the

- shovel to Schell, and had delivered to him a contract of

}
purchase antedating our bill of sale by over a year, and

I under which contract of sale Schell was decreed to be the

owner of the shovel through prior title from the same de-

I'fendant, Marion Steam Shovel Company. Plaintiff was

•entitled either to have the court instruct the jury that the

statute of limitations did not begin to run against his action

until this prior title from the Marion Steam Shovel Com-
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pany was known to plaintiff, or at least to have the ques-

tion left to the jury whether defendant by its acts con-

cealed the fraud from plaintiff.

(D) UNDER THE EVIDENCE IT WAS A
QUESTION OF FACT FOR THE JURY
WHETHER A REASONABLY PRUDENT
PERSON WOULD HAVE CONTINUED TO
RELY ON SUCH FALSE REASSURANCES
AS WERE MADE BY DEFENDANT TO
PLAINTIFF, AND WHETHER PLAINTIFF
WAS LULLED INTO A FALSE SENSE OF
SECURITY BY SAID REPEATED FALSE
REASSURANCES AND MISREPRESENTA-
TIONS.

Rayhurn v. Norton, 150 Or. 140. ^
Sacramento Sub. Fruit Lands Co. v. Lindquist, ( CCA-

9) 39 F. (2) 900.

Morris v. Johnstone, 158 S. E. ( Ga.) 308, 312.

Billingslca v. IVhitelock, 112 Okl. 192. 240 Pac. 722.

I

Plaintiff and his partner. Lohrer, were carrying on a

heavy volume of business transactions with the Marion

Steam Shovel Company. The testimony was that scarce-

ly a week would go by but that parts were being purchased

(T. 68). The evidence shows that the Marion Steam

Shovel Company ( a large concern) had manufactured and

sold the shovel, and had sold a similar shovel at a price of

about $15,000.00 to Feak and Lohrer, and had furnished

Feak with a bill of sale running to Shaffer ( on the Shaf-

fer shovel) ; in other words, there were extensive business
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transactions being carried on between Feak and Lohrer

and the Marion Steam Shovel Company and there was no

reason for Feak and Lohrer to suspect that the Marion

Steam Shovel Company had given a prior title to Schell.

There was ample evidence that a reasonably prudent per-

son would have done just as Feak and Lohrer did, and

would have gone to the Marion Steam Shovel Company.

The Supreme Court of Oregon in Rayburn v. Norton,

150 Or. 140, in considering the statute of limitations which

we have under consideration here, took the vicM- that the

statute should be given a liberal construction. There the

I

plaintiff's suspicions had been aroused. He had heard

! rumors after he moved onto farm lands which he was get-

[ ting in exchange for his apartment house that the farm

I lands had been sold for taxes and a tax deed issued ; that a

mortgage which was represented not to be due for several

I years was then due. He was served as a party in a suit to

foreclose the mortgage. He wrote to the wrongdoer and

asked him about these matters. The wrongdoer replied

Iand neither denied nor affirmed the plaintiff's suspicions.

I Plaintiff's suspicions were aroused in the month of May,

it 1922, or earlier, and he was served in the foreclosure suit

ran June of that year, and he demanded a rescission of the

(agreement to exchange property in November of that

year, and the court held the question of whether plaintiff

ihad acted promptly in notifying defendant of rescission for

jifraud was properly submitted to the jury. Part of the
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question submitted to the jury was, 'If the plaintiffs, with-

out reasonable excuse, delayed for the period shown by

the evidence, then they would lose the right to withdraw

merely by tendering the land back and notifying the de-

fendant of their election to rescind the contract." and the

court, in citing from Black on Rescission with reference to

constructive knowledge or notice of a fraud, approved the

language that a defrauded person owes no duty of active

vigilance in seeking to discover the fraud, saying

:

"The question of laches was properly submitted to

the jury upon the testimony in the present case, which
differed from the evidence in the former case, and the

jury found in favor of plaintiffs.

Black on Rescission ('2d Ed.) 1327, Sec. 539, says:

As to constructive knowledge or notice, a person

who has been defrauded does not owe to the person who
has cheated him any duty of active vigilance in seeking

to discover the fraud. And though he may entertain

a suspicion that fraud has been practiced upon him,

this is not equivalent to a knowledge of the facts"."

Citing 66 C. J. 825, Sec. 477.

And this court held in Sacramento Sub. Fruit Lands

Co. V. Lindquist, 39 F. (2) 901:

"Whether or not, under the circumstances, they

were justified in continuing to rely upon the assur-

rances, given them by representatives of the company
that the hardpan was not detrimental, and that upon

being blasted it would furnish plant food, was a ques-

tion for the jury."
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And the court, in Billingslea v. WHiitelock, 112 Okl.

192, 240 Pac. 722, 724, a case in which the question of con-

cealed fraud and an alleged failure to make diligent in-

(juiry was involved, stated:

"While plaintiffs could have obtained the Enid
weights or expense bills themselves, they were tolled

along by the promises of defendants to produce the

same."

In that case the plaintiff was suspicious that certain

weights of grain were not as had been represented by the

I defendant. The defendant denied this, but the records of

the elevator weighing the grain were open and accessible to

1

plaintiff, and the court, on the theory that defendant was

( concealing the fraud, took the position that the plaintiff

' was under no duty to make active inquiry.

And again in Morris v. Johnstone (Ga.) 158 S. E.

I

308, 312 the court, in considering this point, stated:

]

"If no facts are involved but the simple one of the

j

length of time which had elapsed between the accrual

j
of the action and the institution of the suit, the ques-

[ tion whether the action was barred would be one of

law; but where there are facts involving fraud and

j
excuses for delay in discovering the same, the question

is one of mixed law and fact, and is a question for deter-

mination by the jury under proper instructions from
the court."

(E) UNDER THE EVIDENCE IT WAS A
QUESTION OF FACT FOR THE JURY AS



60

TO WHETHER PLAINTIFF DISCOVERED
DEFENDANT'S FRAUD MORE THAN TWO
YEARS PRIOR TO THE COMMENCEMENT
OF HIS ACTIONS ON APRIL 26, 1933.

Victor Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243. ^
Rhodes v. Purvis, 149 S. E. 552.

Linehaugh v. Portland Mtg. Co. 116 Or. 1, 239 Pac.

196.

The authorities support the rule that where there is

a conflict of evidence of material issues as to when the

fraud was discovered, it is a question of fact to be submit-

ted to the jury, and the lower court in our case was in

error in undertaking to weigh the evidence. Defendant's

prior sale of the shovel to Schell was the decisive and con-

trolling fact, and there was evidence showing this fact

was effectively concealed from plaintiff and was not dis-

covered by plaintiff until August, 1931, at which time the

Wheeler County foreclosure suit brought to light Schell's

contract of sale from the Marion Steam Shovel Company.

There is no conclusive evidence that we had knowledge of

this fact prior to that trial. Feak and his partner Lohrer

testified they knew nothing of this contract prior to the

foreclosure trial. Attorneys Conley and Mallery testified

they had no knowledge of Schell's title from Marion Steam

Shovel Company until the trial of the foreclosure suit.

Defendant's witness Niles did testify to the effect that he

had told Feak about this contract in May, 1930, but Niles'
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testimony on the point was squarely contradicted by docu-

mentary evidence, such as the bill of sale delivered to Feak

by defendant, and the letter from defendant's attorneys

advising Feak and his attorney Mallery as late as Febru-

ary 6, 1931, that Schell had no claim to the shovel. And

the lower court was in error here in attempting to weigh

the evidence.

Where there is dispute under the testimony as to

whether a fraud could have been discovered by the exercise

of reasonable diligence the Oregon rule is as stated in Line-

baugh V. Portland Mortgage Co., 116 Or. 1, page 8:

"When the alleged fraud was discovered, or wheth-
er reasonable diligence was exercised by the plaintiffs

to discover the same are ordinarily questions of fact

for the jury: 37 C, J. 1255. But when the evidence is

uncontradicted and only one conclusion can reasonably

be drawn therefrom, it then becomes a question of law

for the court to deterniine."

I

tand the court in that case considered only matters upon

|i' which there was no conflict as to the evidence. In short,

under the Oregon rule a directed verdict with reference to

the statute of limiitations in a fraud action is a question of

jdaw for the court to determine only when the evidence is

luncontradicted and only one concluMon can reasonably be

\\drawn therefrom. Certainly looking at the evidence in the

|iinstant case and viewing it in the most favorable light pos-



\

sible for defendant, there is conflicting evidence on which

reasonably minded men would not agree.

SPECIP'ICATION OF ERROR III

THE COURT ERRED IN DIRECTING VER-

DICT HEREIN AGAINST PLAINTIFF AND
THEREBY HOLDING THAT PLAINTIFF
COULD HAVE MAINTAINED AN ACTION
FOR FRAUD AGAINST DEFENDANT PRIOR
TO TIME PLAINTIFF LOST POSSESSION OF
AND TITLE TO THE SHOVEL, NAMELY, AU-

GUST, 1931. THE COURT SHOULD NOT HAVE
DIRECTED A VERDICT, AS THE EVIDENCE
SHOWED THAT PLAINTIFF'S CAUSE OF AC-

TION WAS NOT COMPLETE AND DID NOT
ACCRUE UNTIL AUGUST, 1931, AT THE
WHEELER COUNTY FORECLOSURE SUIT,

AT WHICH TIME PLAINTIFF LOST POSSES-

SION OF AND TITLE TO THE SHOVEL, AND
NO ACTION FOR FRAUD AGAINST DEFEND-
ANT WOULD LIE BEFORE THAT DATE. (As-

signment of Error IIL)

The court failed to recognize that under the Oregon

statute of limitations set forth below that two conditions
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luiist exist before time begins to run against an action for

fiaiid. The first is that the cause of action must be com-

plete, or in other words, must have accrued, and the sec-

ond condition is discovery of the fraud. In certain in-

stances a fraud may be discovered before the action has

accrued, and the rule is that a statute of limitations does

not begin to run before the accrual of the action. The

party who has the right of action has the full statutory pe-

riod in which to enforce such right of action. In the in-

stant case the cause of action accrued and the fraud was

discovered at one and the same time, namely, in August,

1931. Prior to August, 1931, plaintiff had sustained no

j

pecuniary damage or loss. Until plaintiff lost possession

I and use of the shovel there was no damage to him. Had

1
plaintiff's title that he was relying on in that foreclosure

^ suit been upheld he would have had no loss, as he would

1 have had the shovel and he would have had no liability foi-

rental to Schell, as it was only by virtue of Schell being

.1 able to have title decreed in him through his prior title from

I the Marion Steam Shovel Company that he was able to

collect rental. Had the foreclosure sale gone through and

t title decreed in Feak to the shovel no rental payment

would have been made, as a man certainly does not have

to pay rent for his own property.

Weaver v. Haiiland, 14.2 N. Y. 534, 37 N. E. 641.

Suher v. Chandler, 18 S. C. 526.

Martin V. Smith, Federal Cases 9, 164.
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7'he Aurelia, 45 Or. 285.

Williams v. Commercial Nat. Bank, 49 Or. 492.

Section 1-201 et seq. Oregon Laws 1930, provides for

the time in which actions must be commenced:

"Actions at law shall only be commenced within the

periods prescribed in this title, after the cause of ac-

tion shall have accrued;" * * * (Sec. 1-206) (ac-

tions for fraud fall within classification of two year
limitation) * * * "provided, that in an action for

fraud or deceit, the limitation shall be deemed to com-
mence only from the discovery of the fraud or deceit."

It will be seen from this statute of limitations that two

things must occur : The action must accrue and also the ac-

tion must be discovered.

The law is well settled throughout the country that

a statute of limitations never runs until a cause of action

is complete. The courts hold that even though fraud has

been discovered, if the defrauded party's action has not

occurred, that such defrauded party has the full statutory

period, after the date of accrual in which to start his action.

The Court of Appeals of New York State, in the case

of Weaver v. Haviland, 142 N. Y. 534, 37 N. E. 641, con-

strued the statute of limitations of that state as follows

:

"The time when the fraud was committed is not

the period from which the limitation is to be computed,
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))ut the time when the phiintiff had acquired a standing

to assail it * * * The clause in suhd. 5, Sec. 382,
* * * 'the cause of action in such a case is not

deemed to have accrued until the discovery hy the plain-

tiff, or the person under which he claims, of the facts

constituting the fraud,' does not help the defendant.

This clause was added to enlarge the time for bringing

the action beyond the six years in the case specified. It

teas not intended to make the date of the discovery of

the fraud the time of the accndng of the right of action

in cajies 'where the fraud was hnotmi, but the plaintiff

had not established his claim by judgment. The clause

was inserted to provide for a class of cases where the

right of action was perfect, but the fraud had not been

discovered until a subsequent period."

It was held by the South Carolina court in Suber v.

Chandler, 18 S. C. 526, in considering the statute of limi-

: tations, that the statute runs from the discovery of the

fraud only where right of action also exists at the time of

the discovery. We quote from the syllabus:

"This statute runs from the discovery of fraud, only

where a right of action also then exists."

In Martin v. Smith, 9, 164 Federal Cases, the court

iheld in a fraud action that the statute of limitations runs

(from the discovery of the fraud *'/ the debt is mature. The

language of the Missouri statute was "discovery by the

aggrieved party at any time within ten years of the facts

constituting the fraud," and the court says at page 902:
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"So in cases under the Missouri statute: the Hnii-

tation begins to run as against the plaintiff when he

!

has knowledge of the facts which would have impressed

a reasonable man with the belief that the transaction

was fraudulent, for from that time his laches begin,

// his debt is mature * * * But this assumes that

the creditor's debt is one which is due, so that he is in

law enabled effectively to assert his rights, and there-

fore, properly chargeable with negligence if he fails,

for the prescribed period to do so."

See also Lackland v. Smith, 5 Mo. App. 153.

And the late Judge Bean, while a member of the Su-

preme Court of Oregon, considered the point in The Au-

relia, 45 Or. 285, said:

"The single question for decision is whether it was
brought within the time required by law. The lan-

guage of the statute seems to be so plain upon this point

as to leave but little room for argument. It limits the

time for the commencement of an action to enforce a

lien to one 3^ear after 'the cause of action shall \vAve

accrued.' Now, it is common learning that a cause of

action does not accrue until the party owning it has a

legal right to sue on it. In short, it accrues at the mo-
ment he may bring and prosecute an action thereon and
not earlier. 19 Am. & Eng. Enc. Law (2d Ed.) 193."

And again the Supreme Court of Oregon in the case

of Williams v. Commercial Nat. Bank, 49 Or. 492, ap-

plied the same construction to the statute of limitations
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in a fraud action in the nature of a creditor's bill to reach

the assets of an insolvent, saying:

"In such case the creditor has no standing to bring

a creditors' suit until he has either a lien by judgment
or attachment, or has exhausted his legal remedy; and
it is held that the statute of limitations does not begin

to run until plaintiff's cause of suit has arisen * * *"

(citing the case of Rose v. Dunklee, 12 Colo. App. 403,

56 Pac. 347)

" 'Statutes of limitations can never become oper-

ative, as xce understand the law, until there is a cause

of action to tvhich they may be applied'."

So in the instant case, plaintiff and his partner did

not lose possession of the shovel nor did they become lia-

iable for any rent to Schell for the shovel until the bill of

isale they were relying upon from the Marion Steam Shov-

el Company was proved worthless, and subordinate to

Schell's title from the Marion Steam Shovel Company.

IThey were entitled to the use of the shovel under their ar-

rangement with Shaffer. They were also entitled to have

Ithe shovel sold and the proceeds received from such sale

jused to liquidate loss on the job. Prior to that time they

ihad no pecuniary loss and nominal damages are not suf-

'ficient to sustain a fraud action.

I

!
Stratton's Independence, Ltd. v. Dines (CCA-8), 135

[Fed. 449 (Note 6), in holding no substantial damage was
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shown in action for false representations, and therefore

action could not be maintained, states at page 457

:

"We are brought, then, to a consideration of the

substantial and decisive questions involved in the

case * * *

This defense, fully detailed in the statement of the

case, is substantiallj^ that even if defendants' testator

made the false representations concerning his mines,

as charged in the complaint, the plaintiff was not in-

jured thereby, and sustained no damage as a result

thereof."

In re Pennewell, 119 Fed. 139. 6th C. C. A., note 4

Syllabus

:

"Comp. Laws Mich. Sec. 10, 421, which provides a

remedy by an action of assumpsit to recover damages
for an injury resulting from false representations, and
attaches to the liability by implication a promise to pay
such damages, merely gives a ne^v remedy, and does not

create any new right, or give a cause of action for

false representation before damages huve resulted."

I
And this court points out in Bell et al v. Morley et al

223 Fed. 628 that one of the necessary elements to sus-

tain a fraud action is that the defrauded party has suf-

fered an injury, saying, "and (6) that he thereby suf-

fered injury."

Ziegler v. Stinson et al. 111 Or> 243 notes 4 and 5.

"Where plaintiff in an action to rescind an ex-

change of property assumed an indebtedness of $4,000
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on the real estate conveyed to him, and defendant cove-

nanted that the personalty was free of encumbrances,
but it developed that defendant's property was sub-

ject to two mortgages, one on the realty, the other on
the personalty, but both given to secure the same debt

of $4,000, plaintiff's damages, if any, were merely

nominal."

"Fraud without resulting pecuniary damage is not

a ground for the exercise of remedial jurisdiction,

equitable or legal ; but, if a pecuniary loss is shown, the

court will not inquire into the extent of the injury, it

being sufficient if the party misled has been very slight-

ly prejudiced, if the amount is at all appreciable."

I The United States Supreme Court has stated the same

rule in Ming v. Woolfolk, 116 U. S. 599. Syllabus:

"In order to maintain an action for deceit, it is not

only necessary to establish the telling of an untruth,

knowing it to be such, M^th intent to induce the person

to whom it is told to alter his condition, but also that he

did alter this condition in consequence, and suffered

damage thereby: * * *"

And again, the Fifth Circuit Court of Appeals, states

Ithe rule in Schloss Bros. & Co. v. Charles Stern Co. et al,

86 Fed. (2d) 628, at page 630.

"It is also well settled that fraud and injury must
concur to vitiate an agreement, and estoppel does not

arise, unless a party has been induced to alter his con-

dition to his detriment." Citing Ming v. Woolfolk,

supra.
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And again, in Boatmen's Nat Co. v. Elkins & Co., 03

Fed. (2) 214, 8 C. C. A., it is said at page 216:

"It is axiomatic that fraud without damage may be

a moral, but not a legal wrong"

and headnote 2

:

"Fraud without damage is not actionable."

"Nominal damages will not support a fraud action

for misrepresentation. The damages must be pecun-

iary, i. e., substantial."

Ettlinger v. Weil, 184 N. Y. 179, at page 184:

"False representations do not ucarrant the recovery

of damages unless they cause jjecuniary injury."

And note the analogy of our situation to the case

of Wiley v. Howard, 15 Ind. 169, in which case the Su-

preme Court of Indiana stated

:

"We are not able to perceiAe, bj^ the allegations in

the pleadings, that the defendant has suffered any
substantial damage. He has suffered no loss of con-

sequence of the false representations. He has had the

use and occupancy of the premises. To be sure. Moss
had brought suit against him to recover possession of

the land, but, until lie is ousted, he has all the contract

provides for until the time comes when he is to have a
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deed to the premises. Supposing the defendant were
suing his vendor for the false representations thus

made, to what damage has he shown himself entitled?

Certainly none, and at most merely nominal. The
probability that he will not be able to procure a title to

the land, %vhen the time arrives at which he is entitled

to receive it, is not a subject for present compensation
of damages, because, until that time, and until such fail-

ure, he ha^ suffered none."

I
United States Mortgage & Trust Co. v, Crutcher, 169

Mo. 444, at p. 460, 69 S. W. 380:

"* * * before plaintiff can successfully contend that

it is entitled to hold the defendants for the representa-

tion by the defendants to the Mackenzies, it is absolute-

ly prerequisite that it shall show that it adopted the

acts of the Mackenzies afid parted with its money on
faith of the defendants' representations."

Contingent loss at some future date does not give right

to immediate cause of action. Action accrues at time actu-

al damage sustained and not before.

Kimmans v. Chandler, et al, 5 Iowa 372, note 1

:

"Actions for false representations. A vendee can-

not recover of the vendor for damages by reason of

false representations, when it is not alleged or proved

that the representations were known by the party mak-
ing them to be false, or when it appears that the dam-
ages sustained are contingent and not actual."

And see Ely v. Stannard, 46 Conn, 124.
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Freeman v. Venner, 120 Mass. 424, at p. 426.

"The further objection is, that treating this as an

action to recover damages for an alleged fraud, the

plaintiff shows no damages sustained at the time his

action mas commenced. It was then uncertain and con-

tingent whether he would ever be called on to pay the

note. It was payable to the plaintiff or order in two

years, and was dated in July, 1873, shortly before its

transfer by indorsement to defendant. The liabilitj'

of the plaintiff depended on the failure of the makers

to pay and the giving of due notice to him as indorser.

No payment in fact has ever been made him. If the

holder receives his pay from the makers through the

mortgage security or otherwise, the plaintiff will have

suffered no actionable wrong. * * * And as there has

been no invasion of the plaintiff's right, no breach of

promise, and no interference with his property, there

can be no recovery of even nominal damages in this

action."

A cause of action docs not accrue ti:ithin the meaning

of a statute of limitations on a fraud action until actual

damage results:

It is stated in 37 C. J. 880

:

"The test to determine when the statute of limi-

tations begins to run against an action sounding in tort

is whether the act causing the damage does or does not of

itself constitute a legal injury, that is, an injury giving

rise to a cause of action because it is an invasion of

some right of plaintiff. If the act is not of itself un-

lawful in this sense, and plaintiff sues to recover dam-

ages subsequently accruing from and consequent upon

the act, the cause of action accrues and the statute

begins to run when and only when the damages are

sustained."
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Edwards v. Ballard, 20 La. 169, holding to the effect

that for an action to recover money damages for a fraudu-

lent conveyance, statute would not become operative until

the damages were sustained.

This same rule was applied by the California Court in

a case very nmch in point with oui"s, Gross v. Kierski, 41

Cal. Ill, in which case it was held (Headnote 3) :

"The Statute of Limitations, upon an implied

warranty of title to chattels sold by one in possession,

does not commence to run until the vendee is disturbed

in his possession by the true owner."

37 Corpus Juris, p. 811

:

"* * * The true test therefore to determine when
a cause of action has accrued is to ascertain the time

when plaintiff could first have maintained his action

to a successful result. The fact that he might previ-

ously have brought a premature or growndless action

is immaterial. The statute of limitation does not re-

quire a person to institute proceedings to enforce a

right within a time limited, when such proceedings will

not conclusively determine such right as to each

party * * *"
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SPECIFICATION OF ERROR IV.

THE COURT ERRED IN REQUIRING
PLAINTIFF TO ELECT DURING TRIAL ASJ

TO WHICH DAMAGES HE WOULD STAND
ON AND SEEK TO RECOVER, NAMELY, FOR

LOSS OF VALUE OF THE SHOVEL, OR LOSS

OF RENTAL. THIS WAS ERROR BECAUSE
HAD PLAINTIFF AND HIS ASSIGNORS GOT
THE PROPERTY AS REPRESENTED TO

THEM THEY WOULD HAVE HAD THE USE

OF THE SHOVEL UNDER THEIR ARRANGE-
MENT WITH SHAFFER AND THEY WOULD
HAVE HAD THE VALUE OF THE SHOVEL
TO PAY CREDITORS IN THE EVENT OF A
LOSS. INSTEAD OF THIS AND BECAUSE OF

DEFENDANT'S MISREPRESENTATIONS
SCHELL WAS ABLE TO ESTABLISH HIS

PRIOR TITLE AND OWNERSHIP OF THE
SHOVEL. THIS ENABLED SCHELL TO COL-

LECT RENTAL ON THE SHOVEL AND IT AL-

SO RESULTED IN A LOSS OF THE SHOVEL
TO PLAINTIFF. PLAINTIFF WAS OUT OF

POCKET THE SUM OF $6500.00 AS RENTAL
AND HAD LOST THE VALUE OF THE SHO-

VEL THROUGH DEFENDANT'S MISREPRE-

SENTATIONS, AND WAS ENTITLED TO BE
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COMPENSATED FOR BOTH ITEMS OF DAM-
AGE. (Assignment of Error IV.) (T. 78-82)

Applying the rule expressed in Smith v. Bolles, 132 U.

• S. 125 that the measure of damages for fraud is what plain-

i tiff lost, not what he might have gained, it is apparent that

, the trial court erred. The loss of plaintiff and his assign-

li ors was as follows : ( 1 ) The value of the shovel which he-

i'came partnership property of the Feak Construction Com-

pany to be applied against debts. This security was one

jof the incentives for the formation of the partnership with

; Shaffer ; at the time of the organization of the corporation

the gas-electric shovel was turned over to the corporation to

ibe used by it in the event the job proved a financial loss. The

job proved a financial loss, and plaintiff and his assignors

dost the value of the shovel as an application to meet their

lindebtedness
; (2) Under their arrangement with Shaffer

jihe was to furnish the use of the shovel, and had the repre-

(sentations of defendant been true there would not have

'been any $6500 in rental to be paid. The value of the

Ishovel and the rental of the shovel are not alternative meas-

lures of damages, for both items constituted actual loss to

jplaintiff.
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SPECIFICATION OF ERROR V.

THE COURT ERRED IN DIRECTING VER-

DICT, THEREBY DEPRIVING PLAINTIFF OF
HIS CONSTITUTIONAL RIGHT TO HAVE
THE ISSUES HEREIN TRIED BY A JURY.

(Assignment of Error V.)

Linebaugh v. Portland Mortgage Co., 116 Or. 1, 8,

239 Pac. 196:

"In the consideration of this question (time fraud was

discovered or should have been discovered) we are not

unmindful of the constitutional provision (Art. VII,

Sec. 3c) , which precludes us from invading the province

of the jury, and will therefore not be concerned with

matters upon which the evidence is conflicting."

U. S. V. Burke, (CCA-9), 50 F. (2) 653 : quoting from

Gilbert, J. in U. S. F. & G. v. Blake, 285 Fed. 449, 452:

" 'The right to a jury trial is guaranteed by the Consti-

tution, and it is not to be denied except in a clear case.'
"

The federal rule as regards the test as to whether a di-

rected verdict should be granted is stated in the leading case

of Gunning v. Cooley, 281 U> S. 90, where the Supreme

Court of the United States affirmed the trial court's action

in denying defendant's motion for directed verdict. The

court stated as follows at page 94 of 281 U. S.:
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"Issues that depend on the eredibihty of witnesses,

and the ef'feet or weight of evidence are to be decided by
the jury. And in determining a motion of either party
for a peremptory instruction, the court assumes that

the evidence for the opposing party proves all that it

reasonably may be found sufficient to establish and
that from such facts there should be drawn in favor of

the latter all the inferences that fairly are deducible

from them." (Authorities)

.

"^Vhere uncertainty as to the existence of negli-

gence arises from a conflict in the testimony or because,

the facts being undisputed, fair-minded men will hon-
estly draw different conclusions from them, the ques-

tion is not one of law but of fact to be settled bj- the

jury. Richmond & Danville Railroad v. Powers, 149
U. S. 43, 45.

It can be seen, then, that the decisive question is whe-

ther uncertainty exists as to the issue of negligence

:

( 1 ) Fair-minded men would draw different conclu-

sions even though the facts be undisputed;

(2) A conflict of testimony raises the issue of credi-

bility, which is for the jury.

See also Pryor v. Strawn (CCA. 8) 73 F. (2d) 595,

59(5:

"We must accept the testimony in fa'^or of plaintiff

as true, and plaintiff is also entitled to such reasonable
inferences as may fairly be drawn therefrom, and,
where the evidence, when so considered, is of such a

character that reasonable men may reach different con-
clusions, then the case presents a jury question, and the
court should not direct a verdict. (Authorities)

"
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As stated in U. S. v. Burke, 50 F (2d) 653 at 656

quoting from Gilbert, J., in U. S. F. & G. vs. Blake, '2Si

Fed. 449, 452

:

' "And on a motion for a directed verdict the couiM

may not weigh the evidence, and if there is substantia,

evidence both for the plaintiff and the defendant, it ii

for the jury to determine what facts are establishec

even if their verdict be against the decided preponder-

ance of the evidence".'

This court in the case of Sekinoff vs. X. P. Severin Co.

( C. C. A. 9) , 53 F. (2d) 733, reversed judgment for error

of the lower court in instructing a verdict for defendant,

in a personal injury action. The court stated at page 735:

"In our opinion, the evidence as it stood at the time

the court directed the verdict for appellee was not con-

clusive against the appellant, and it was error for the

court to peremptorily require the jury to return the ver-

dict which was entered."

The court also stated earlier:

"In giving the instruction for the verdict to be re-

turned against the appellant, the trial judge was re-

quired to consider the evidence in its strongest light,

after it weighed the appellant's case."
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SPECIP^ICATION OF ERROR VI.

THE COURT ERRED IN EXCLUDING
FROM THE EVIDENCE, ON OBJECTION OF
DEFENDANT, TESTIMONY OF JAS. L. CON-
LEY, ATTORNEY, AS FOLLOWS:

"Q. Now I will ask you, did Mr. Feak or Mr.
Lohrer ever tell you before j^ou prepared the case

( rental action ) that Schell was the owner of the shovel ?

A. No."

(Assignment of Error VI.) (T. 175)

This testimony was competent to show that neither

Feak or Lohrer ever gave Attorney Conley any informa-

tion that Schell was the owner of the shovel. It M^as par-

ticularly pertinent as defendant's counsel attempted to

maintain during the trial that there was an admission in

the answers filed by Attorney Conley in the rental actions

on behalf of Feak and Lohrer which would be binding upon

them. The answer in question was not verified by either

Feak or Lohrer, but was verified by Attorney Conley and

ivhile this answer contained no allegation showing any

Icnowledge on the part of Feak or Lohrer or even Attor-

ley Conley of the essential fact of the defendant's fraud,

lamely, that it had conveyed title to this shovel to Schell

through a contract of sale agreement, yet the matter is of
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much importance to us because the lower court, in statin^i

his reasons for granting defendant's motion for a directec

verdict, charged the plaintiff with admissions in this an-

swer, and since the answer was verified by the attorney and

not by the parties, it was competent to show that the parties

had never given the attorney any information on which the

answer was based which could be considered as an admission

in this case against plaintiff.

Fidelity & Deposit Co. of Md. v. Redfield, (CCA-9),

7 F. (2) 800, 803: on the point whether a party is bound

by admissions contained in a pleading prepared by his at-

torney :

" 'But the more generally accepted view recognizes

a distinction between statements contained in plead-

ings in another case, which are emanation of counsel,

and those which can fairly be regarded as statements

by the party, and as a result requires, as a condition of

admissibility, that the statement be affirmatively con-

nected Avith the party as one which he has made because

it was true.' (authorities)."

Webber v. Austin, 121 Atl. (Maine) 673, 677: on the

point of admissions being made by a party through his

attorney

:

"^Vhile counsel in signing pleadings are presumed to

be authorized so far as concerns the case in which such

'^leadings are filed, no such presumption exists when
the pleadings are sought to be used by other persons in

other actions. ( authorities )

."
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CONCLUSION.

In conclusion we earnestly submit that under the law

md facts the order directing a verdict by the lower court

;hould be reversed. In the first place, it comes with very

)oor grace for the Marion Steam Shovel Company to tell

he court that the plaintiff should not have relied on its

tatements, that the plaintiff should have taken Schell's

leposition, that the plaintiff was negligent in believing its

tatements and in relying upon its reassurances. The la^\

loes not permit such unethical conduct. The law^ requires

air and honest dealings, especially in the case such as the

)resent one where the parties were carrying on extensive

msiness relations. In the pace under which modern busi-

less is carried on, reliance upon a vendors integrity and

epresentations as to ownership and title must of necessity

)e relied upon. As was said by the court in Pattiz v. Sem-

)le, 12 F. (2) 276:

"Since the very purpose of fraud is to cheat the

victim by making him neglect the precautions essential

to prevent injury, to deny relief because the victim was
negligent would encourage dishonesty. In such cases

the fraud-feasor will not be heard to say that he is a

person unworthy of belief, and that plaintiff was negli-

gent in trusting him, and was cheated through his own
credulity."

And hkewise said in Strand v. Griffith, 97 Fed. 854:

"There is no rule of law which requires men in their
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business transactions to act upon the presumption tha

all men are knaves and liars, and which declares ther

guilty of negligence, and refuses them redress, when
ever they fail to act on that presumption. The fraudu
lent vendor cannot escape from liability by asking th

law to applaud his fraud and condemn his victim for hi

credulity."

And again, in Hale v. Philbrick, 42 Iowa 81

:

"Plaintiff had an opportunity to test the truth o

these representations, but, by failing to do so did no
thereby discharge defendant of liability for his falsehooc

and fraud. The representations were such as related t(

defendant's interest, property, in the goods of the firm

Plaintiff was justified in relying upon them. If one

sells goods, the purchaser surely can rely upon the sell-

er's representations that he owns them, and is not re-

quired to make inquiry as to the extent of the seller'}

property in the things sold. The same rule would applj

if the seller should transfer an interest, claiming to bt

but a joint owner with another. Such representation;

go to the interest, the property, of the seller. So, in thii

case, the plaintiff was justified in relying upon the rep-

resentations as to the interest, the amount of property,

sold. Defendant would be liable even if plaintiff madt
no effort to discover the truth of defendant's represen-

tation. We are not inclined to encourage falsehood and

dishonesty, by protecting one who is guilty of sucli

fraud, on the groimd that his victim had faith in his

word, and for that reason did not pursue inquiries that

would have declared the falsehood. The finding, there-

fore, that plaintiff did not use diligence to ascertain the

truth of defendant's representations is immaterial, as it

is not of a fact that defeats plaintiff's right to recover."
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And finally we submit that the evidence produced in

:hi.s case shows that the discovery of the fraud did not occur

jntil the discovery of the antedating title from defendant

;o Schell, and this was in August, 1931 and less than two

irears prior to Aug'ust 26, 1933, the date on which these ac-

:ions were originally commenced. Plaintiff testified that

le believed Schell was making a claim to the shovel on be-

lalf of Shaffer. Shaffer had absconded, leaving some $40,-

)00 in debts behind. Plaintiff had been told by defendant's

•epresentatives that Schell had no claim, that he must be

naking some claim through Shaffer. And moreover, after

he rental action and replevin action were started, upon

idditional inquiry being made to the Marion Steam Shovel

Company, plaintiff zvas advised that an investigation

lad been made and that Schell had no claim to that shovel,

\nd this misrepresentation in face of the fact that defend-

ant's records showed Schell had a title antedating plain-

iff's title. Schell for the first time produced and asserted

lis antedating title in August, 1931, in the foreclosure ac-

ion. The consummation of defendant's fraud in no \\ay

esulted from Schell's assertions in the rental action or his

eplevin action, but occurred when he produced his ante-

lating title to the shovel in the foreclosure suit. It cer-

ainly is a question of fact for a jury to determine whether

reasonably prudent person would have made any further

iquiries of Schell in light of all the circumstances at the

ime. Schell had been a former partner of Shaffer, and

I
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Shaffer had left the country, leaving an interest to a gooi

bit of equipment behind, and plaintiff testified that h

thought Schell and Shaffer had got together to try to en

force collection of an unfounded claim against the Feai

Construction Company, and plaintiff's testimony is born

out by the exhibits introduced in the case, showing the de

mands made by Schell. There is nothing definite at all ii

his demands for rental, and clearly the inference can b

drawn from his demands that he was making claim fo

Shaffer rather than for himself, and furthermore, the evi

dence shows that Feak did make a diligent effort to confirr

or disaffirm the validity or invalidity of Schell's claim

Conley was attorney for the bonding company whicl

under the Oregon statutes stood to satisfy valid bills fo

rental of equipment used on the job, State v. Metropoli

tan Cas. Ins. Co., 14.5 Or. 367, 372, 26 P. (2) 1094. Th

bonding company had taken over the job in the latte

part of September, 1930 because of financial difficultie

of the Feak Construction Company. Attorney Conlei

received Schell's claim for rental, and defended the renta

action brought by Schell against Feak and Lohrer anc

the bonding company, and he learned nothing of th

order contract or title Schell held from the Marion Stean

Shovel Company, and he put no stock in Schell's claims

alleging in the answer to the rental action that the pre

tended lease was fraudulently made through collusion o
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lie absconding Shaffer and his former or present part-

ler, Schell.

Feak went to the original source, namely, the Marion

jteam Shovel Company, and inquired about Schell and was

nformed that Schell's claim at most could be based only

ipon some former relationship between Schell and his for-

iier partner, Shaffer, and not upon any dealings with the

clarion Steam Shovel Company. The evidence also shows

hat Feak sent for Schell to come to the job, and Schell

tiade no claim that he had any prior title from the Marion

Iteam Shovel Company. The evidence shows that Feak

elied upon the integrity of the statements made by the de-

endant corporation, and on the bill of sale to Shaffer by

he Marion Steam Shovel Company and the mortgage from

ihaffer to P^eak, which was procured and delivered to Feak

oncurrently with said Bill of Sale. He had a right to so

ely; no reasonable person would have given credence to

(chell's seemingly preposterous claims for rentals. The

ill of sale from the Marion Steam Shovel Company, upon

^hom Feak had the right to rely as a reputable concern, to-

ether with his mortgage, totalh^ discredited Schell's as-

irted claim. The bill of sale from the defendant corpora-

lon warranted the title to that shovel against the Morld.

^he defendant took plaintiff's money, the defendant still

as plaintiff's money, and more than that, plaintiff has lost

tie shovel, he has lost $6500.00 in rentals, and $1800.00 odd

ollars in betterments and improvements, together with a
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loss of attorney's fees in the foreclosure suit. Of this thei

can be no doubt. And we submit, under the evidence th

lower court was in error in directing verdict. The courl

have many times said that they will not seize lightly upo

some small circumstance to deny relief to a defraude

party,

Victor Oil Co. r. Drum (Cal.) 193 Pac. 243, Notes 1

and 14.

and as pointed out in the various decisions quoted herein,

statute of limitations is one of peace and repose, and th

purpose of a statute of limitations is not to enable a part

guilty of fraud to shield himself behind it. A statute of lim

itations is necessary for peace and repose. It is principall;

necessary, the courts say, because evidence may not be pre

served, the witnesses may be gone, if stale claims are allowe(

to be asserted years after the events occur,—but that cer

tainly cannot be urged in tliis case, as it was shown tha

immediately after the \^^leeier County Court decreed titl

in Schell, that a letter was written to the Marion Stean

Shovel Company making demand upon it. In other Mords

any evidence they had at that time they could preserve an(

were so warned to preserve it by the letter of demand.

Respectfully submitted,

James Arthur Powers

Philip A. Joss

Senn & Recken


